UNITED STATESBANKRUPTCY COURT
Eadern Didlrict of Cdifornia

Honorable Michad S. McManus
Bankruptcy Judge
Modesto, Cdifornia

August 15, 2000 at 9:00 a.m.
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00- 92305- A-13 DEBRA A. OCHOA HEARI NG ON MOTI ON FOR
ADR #1 RELI EF FROM AUTOVATI C STAY
ROBERT O. YOHANAN SR VS. PART I'1

7/ 24/ 00 [ 14]

Tentati ve Ruling: The notion is granted pursuant to 11 U S.C. 8§ 362(d)(1).
The novant conpl eted a nonjudicial foreclosure sale on June 13, 2000, at 2:38
p.m This case was filed on June 13, 2000, at 3:40 p.m Under California |aw,
once a nonjudicial foreclosure sale has occurred, the trustor has no right of
redenption. Moeller v. Lien, 25 Cal. App.4th 822, 831 (1994). 1In this case,
therefore, the debtor has no right to ignore the foreclosure. |If the
foreclosure sale was not in accord with state law as intimated by the debtor
(but a contention that is supported no evidence), this can be asserted as a
defense to an unl awful detainer proceeding in state court. The purchaser’s
right to possession after a foreclosure sale is based on the fact that the
property has been “duly sold” by foreclosure proceedings. Cal. Cv. Pro. Code
§ 116l1a. Therefore, it is necessary that the plaintiff prove that each of the
statutory procedures has been conplied with as a condition for seeking
possession of the property. See MIler & Starr, California Real Estate 2d, 88
18. 140 and 18.144 (1989). The automatic stay is not a free prelimnary
injunction. It is arespite fromcreditor action while the debtor attenpts to
reorgani ze. Here, the debtor has no apparent right to reorgani ze the novant’s
debt because of the foreclosure unless that forecl osure was inproper. Wether
or not it was inproper will be decided in state court. It would be ironic if
thi s bankruptcy sonehow stood in the way of the resolution of this issue.

00- 92305- A- 13 DEBRA A. OCHOA HEARI NG ON OBJECTI ONS

GWP #1 TO CONFI RVATI ON OF CHAPTER 13
PLAN FI LED BY NEI L VANCE,
TRUSTEE OF THE NEIL VANCE
FAM LY TRUST DATED 4/ 27/ 99
7/ 20/ 00 [13]

Tentative Ruling: This case was filed on June 13, 2000, at 3:40 p.m Under
California law, once a nonjudicial foreclosure sale has occurred, the trustor
has no right of redenption. Mbeller v. Lien, 25 Cal. App.4th 822, 831 (1994).
In this case, therefore, the debtor has no right to ignore the forecl osure and
attenpted to repay the debt that was satisfied by the foreclosure. Any plan
that is confirmed nmust require that the debtor prevail in her state court

cl ai m defense that the foreclosure was void or voidable before the debtor can
attenpt to cure the default on the deed of trust.

The debtor has 15 days to file an amended plan and a notion to confirmit.
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Once filed, the debtor has 30 days to obtain confirmation. |If the debtor fails
to neet either deadline, the case will be dism ssed on the trustee’s ex parte
appl i cati on.

99-90809- A-13 ADOLPH & EVANNA EGOROFF CONT. HEARI NG ON MOTI ON FCOR
MAF #1 RELI EF FROM AUTOVATI C STAY
HOVESI DE LENDI NG, | NC. VS. PART 1|1

6/ 27/ 00 [ 40]

Tentative Ruling: The notion is granted pursuant to 11 U S.C. § 362(d)(1) to
permt the novant to conduct a nonjudicial foreclosure sale and to obtain
possessi on of the subject property following sale. The court is not ratifying
t he post-petition notice of default. The novant is secured by a deed of trust
encunbering the debtor’s residence. The plan requires that the post-petition
note installnents be paid directly to the novant. The debtor has failed to pay
seven post-petition installnments. This is based on the accountings provided by
both parties. The accounting provided by the debtors ignores the fact that
they did not begin maki ng post petition installnments until My, 1999 when the
first paynment was due in March, 1999. They also failed to make paynments from
July 2, 1999, through Novenber 8, 1999. Because the nobvant has not established
that the value of its collateral exceeds the amount of its claim the court
awards no fees and costs. 11 U.S.C. 8 506(b). The 10-day period specified in
Fed. R Bankr.P. 4001(a)(3) is not waived. That period, however, shall run
concurrently with the 7-day period specified in Cal. Cv. Code § 2924g(d).

00-90111- A-13 PATRI CI A SHANNON HEARI NG ON MOTI ON FOR
MPD #1 RELI EF FROM AUTOVATI C STAY
WORLD SAVI NGS VS. PART |1

7/ 26/ 00 [ 22]

Tentati ve Ruling: The notion is granted pursuant to 11 U S.C. 8§ 362(d)(1) to
permt the novant to conduct a nonjudicial foreclosure sale and to obtain
possessi on of the subject property followi ng sale. The novant is secured by a
deed of trust encunbering the debtor’s residence. The plan requires that the
post-petition note installnents be paid directly to the novant. The debtor has
failed to pay five post-petition installnents. Fees and costs of $675 or, if

| ess, the anmount actually billed to the novant by counsel, are awarded pursuant
to 11 U.S.C. 8 506(b). These fees may be enforced agai nst the novant’s
collateral. This award may not be enforced agai nst the debtor. However, if
the debtor wishes to cure the | oan default, these fees nust be paid. The 10-
day period specified in Fed.R Bankr.P. 4001(a)(3) is not waived. That period,
however, shall run concurrently with the 7-day period specified in Cal. G v.
Code § 2924g(d).

00- 90528- A- 13 ERI C WAYNE RENSHAW HEARI NG ON MOTI ON TO
FW #3 MODI FY DEBTORS CONFI RVED
CHAPTER 13 PLAN
7/ 21/ 00 [ 34]

Tentati ve Ruling: The notion is denied. The plan is not feasible as

wi tnessed by the fact that the direct paynents owed to Bank United/ CHFA have
not been paid for five nonths. Further, the debtor only nmade one nonthly
paynment required by the original plan. None have been nmade since April. It
appears that the debtor’s incone is not sufficiently regular to permt himto
make nonthly paynents to the trustee. Second, the plan will take 64 nonths to
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be compl eted. The plan does not conply with 11 U S. C. § 1322(d). Third, the
plan fails to provide for the secured claimof Viking Federal Credit Union as
required by 11 U S. C. 8§ 1325(a)(5).

97-93635- A- 13 DEAN & CATHY GATEWOOD CONT. HEARI NG ON MOTI ON FOR

KBR #1 RELI EF FROM AUTOVATI C STAY ETC
GVAC MORTGAGE CORPCRATI ON COF PA PART |

AND FEDERAL NATI ONAL MORTGAGE 7/ 3/00 [35]

Tentative Ruling: The notion is denied. Fromthe additional filed by the

debtors, it appears that they have cured the post petition default to the
nmovant. There is no cause to term nate the stay.

00- 90638- A- 13 ROSALI E JOSEPHI NE CARBAJAL  HEARI NG ON MOTI ON FOR
MPD #1 RELI EF FROM AUTOMATI C STAY
SECURED BANKERS MORTGAGE CO. VS, PART ||

7/ 26/ 00 [[17]

Tentative Ruling: The notion is denied. First, this notion was filed on
July 26, 2000, pursuant to Local Bankruptcy Rule 4001, Part Il. On July 21,
2000, that rule was anended to require as follows: “In a Chapter 13 case, if
the notion alleges failure to make postpetition paynments with respect to real
or personal property, including but not limted to real estate, vehicle, or

| ease paynents, creditor shall include a verified statenent show ng al
post petition charges, all paynents received postpetition, dates thereof, and
the charges to which each of the paynments was applied.” This accounting is not

included with the notion. For that reason alone, the notion is denied wthout
prejudi ce. Second, the opposition convinces the court that there has been no
post petition default.

00-91451- A-13 LEEROY & SABRI NA EDMOND HEARI NG ON MOTI ON FOR
ASW #1 RELI EF FROM AUTOVATI C STAY
GUARANTY FEDERAL BANK FSB VS. PART |

7/ 26/ 00 [13]

Tentative Ruling: The notion is denied. A plan has been proposed that pays
the claimof the novant. The plan is not in default. Wile a prior case was
filed and dism ssed, such was precipitated by the failure of the novant to file
a proof of claim making it inpossible to provide for the claimin the prior
case.

00-91759- A-13 SHANA M AGRELLA HEARI NG ON MOTI ON FOR
RLE #1 RELI EF FROM AUTOVATI C STAY
CHRYSLER FI NANCI AL COVPANY AGAI NST DEBTOR AND AGAI NST A
L.L.C. VS NON- FI LI NG CO DEBTOR ETC

PART |1

7/ 24/ 00 [32]
Tentative Ruling: The notion for relief fromthe automatic stay is granted
pursuant to 11 U.S.C. § 362(d)(1). A plan has been proposed providing for the
claimof the novant. Because the claimis nodified and will be paid in ful
t hrough the plan, all contractual paynents have halted. Nonetheless, this is
the second case filed by the debtors. In the first, the creditor received no

paynments. There is a 13-nonth pre-petition arrearage. The debtor has failed
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10.

11.

12.

to convince the court that this case will be nore successful. Her unsworn
statenent that she has reorgani zed her finances is too conclusory. And, the
fact that she has nmade plan paynents is not sufficient evidence that she wl|

or can in the future. It appears she did the sane and the first case then

st opped meki ng paynments once the plan was confirned. For the sane reasons, the
notion to term nate the codebtor stay of 11 U . S.C. 8 1301 is granted.

00-90162- A-13 RAYMOND O. NEWWVAN 11| CONT. HEARI NG ON MOTI ON FOR
RDB #1 RELI EF FROM AUTOVATI C STAY ETC
Cl TI MORTGAGE, |INC. VS 6/ 22/ 00 [11]

Tentati ve Ruling: The notion is denied. The court has confirmed a pl an.

That plan provides for paynment of the nmovant’s claim The plan is not in
default. Once a plan or a nodified plan is confirmed, the only ground for
termnating the stay is a breach of the plan. There is no outstandi ng breach.
If there is a breach, it is a matter of l|ocating a unapplied check or noney
order. No fees and costs are awarded.

99- 95578- A- 13 SANDRA BURNHAM CONT. HEARI NG ON RESET MOTI ON

ASW #1 FOR RELI EF FROM STAY ETC
TEMPLE- | NLAND MORTGAGE CORP. VS. 2/ 29/ 00 [19]

Tentative Ruling: The notion is denied. It appears that the debtor tendered

a nortgage paynment but the check was not cashed. She has replaced that check
and cured the post petition default. The declaration of Are Rivera filed
August 14, 2000, is stricken as untinely. Any reply is due two court days
prior to the hearing. This ruling was prepared after the time for reply had
| apsed and before the declaration was received. Further, the accounting
included in the declaration should have been included in the original notion.

95-93483- A- 13 ELI SEO & SHARON SAENZ HEARI NG ON MOTI ON FOR

JAY #1 RELI EF FROM AUTOVATI C STAY
CONSECO FI NANCE SERVI Cl NG PART 1|1

CORP. VS. 7/ 19/ 00 [ 32]

Tentative Ruling: This notion for relief fromthe automati c stay has been
filed pursuant to LBR 4001-1, Part II1l. |If the debtor, the trustee, or any
other party in interest appears in opposition to the notion, the court wll
assign a briefing schedule and a final hearing date and tinme. |If no one

appears in opposition to the notion, the court will take up the nerits of the
not i on.
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13.

14.

15.

16.

00- 92148- A- 13 SARA MONI QUE MESTAS HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPOSI TI ON OF
SANCTI ONS FOR FAI LURE OF THE
DEBTOR TO PAY | NSTALLNMENT
FI LI NG FEES ($36.00 DUE ON
JULY 3, 2000)
7/6/00 [12]

Tentative Ruling: Unl ess the debtors produce evidence that they have cured
the default on the installnment filing fee, the case will be dism ssed. The
court’s records show that the installnment due July 3, 2000, and thereafter have
not been made. G ven the default, the entire unpaid fee nust be paid.

00-90110- A-13 DAVID ELLI S HEARI NG ON FI RST
CLH #2 AMENDED CHAPTER 13 PLAN
7/ 25/ 00 [ 38]
Tentati ve Ruling: First, no notion has been filed nor evidence to support
it. Second, the proposed plan paynent will not permt the plan to both

conplete with 54 nonths and pay the prom sed dividends. The plan is not
feasible. Third, the proposed plan is not feasible as witnessed by the failure
of the debtor to maintain direct post petition paynents to Signet Bank, the
successor of First Union. Fourth, the court has valued Signet’s security at
$163,000. The plan ignores this and states the value is $90, 000.

00-91417- A-13 KATHY HUBBARD HEARI NG ON MOTI ON TO
JMO #2 AVA D LI EN
KATHY HUBBARD VS. 7/17/00 [17]

WLLIAM & JANI CE CCOE

Tentative Ruling: The notion is granted in part pursuant to 11 U S.C. 8§
522(f)(1)(A). The subject real property has a value of $96,000 as of the date
of the petition. The unavoidable liens total $65,000. The debtor has an
avai |l abl e exenption of $13,000. The respondent holds a judicial lien created
by the recordation of an abstract of judgnent in the chain of title of the
subject real property. After application of the arithnetical fornula required
by 11 U. S.C. 8§ 522(f)(2)(A), there is $18,000 in equity to support the judicia
lien. While the original notion indicated the exenption was $50, 000, Schedul e
Creveals that only a $13, 000 exenption was clainmed. Therefore, the fixing of
this judicial lien inpairs the debtor’s exenption of the real property and its
fixing is avoided. Therefore, except to the extent the claimnmay exceed

$18, 000, the nmotion is denied. This nmeans that a total of $160.96 of the lien
i s avoi ded.

00- 91417- A- 13 KATHY HUBBARD HEARI NG ON MOTI ON TO
IJMVD #3 CONFI RM FI RST AVENDED PLAN
7/ 17/ 00 [ 20]

Tentati ve Ruling: The notion is denied. First, given the ruling on the

precedi ng notion, the plan cannot be confirned because it does not provide for
the $18, 000 secured claimof the Coes. 11 U S.C. § 1325(a)(5). Second, the
plan is not feasible as witnessed by the failure to make the June plan paynent.
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17. 00-90618- A-13 THEODORE H. PALI SE HEARI NG ON OBJECTI ON
VWV #1 TO ALLOMNCE OF CLAIM NO. 8 OF
ORNAMVENTAL | RON SUPPLY, | NC.
7/ 17/ 00 [ 23]

Tentative Ruling: The deadline for proofs of claimwas June 27, 2000. The
creditor filed its proof of claimon July 10, 2000. Pursuant to 11 U S.C 8§
502(b) (9) and Fed. R Bankr.P. 3002(c), the claimnust be disallowed. See In re
Gsborne, 76 F.3d 306 (9" Cir. 1996); In re Edelman, 237 B.R 146, 153 (B. A P.
9th CGir. 1999); Ledlin v. United States (In re Tom an), 907 F.2d 114 (9" Gir.
1989); Zidell, Inc. v. Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33
(9" Gir. 1990). A review of the notice, which included the bar date for proofs
of claim served by the trustee on March 3, 2000, indicates that it was served
on counsel for the claimnt.

The creditor in response to the objection goes off on a tangent arguing that

t he debtor has conceal ed assets, that the case should be dism ssed, and that a
pl an should not be confirmed. |If there is cause to disnm ss the case, a notion
shoul d be filed on 22 days’ notice to the debtor, the trustee, and all other
creditors. The debtor’s alleged conceal nent of assets has nothing to do with
whet her the creditor has filed a tinmely proof of claim

The court also notes that many of the allegations in the response can be

i nterposed as an objection to confirmation of the plan. Because the deadline
for objections is 14 days followi ng the adjournnment of the neeting of creditors
and because the neeting has been continued to August 23, the objections may
still be interposed.

The Ninth Crcuit recognizes that a claimnmay be presented informally. An

i nformal proof of claim®“nust state an explicit demand showi ng the nature and
anount of the claimagainst the estate and evidence an intent to hold the
debtor liable.” Sanbo’'s Restaurants, Inc. v. Weller (In re Sanbo’s
Restaurants, Inc., 754 F.2d 811, 815 (9" Cir. 1985). Also see |In re Franciscan
Vi neyards, Inc., 597 F.2d 181 (9'" Gir. 1979), cert. denied, 445 U S. 915, 100
S. .. 1274, 63 L.Ed.2d 598 (1980); Mtter of Pizza of Hawaii, Inc., 761 F.2d
1374, 1381 (9" Cir. 1985). Any witing communicated to the debtor before the
expiration of the clains’ bar date that clearly sunmarizes the creditor’s claim
and nakes clear that it intends to enforce that claimagainst the debtor can
suffice as an informal proof of claim A subsequently filed and tardy fornal
proof of claimis considered an amendnent of the tinely filed informal proof of
claim “Acreditor is permtted to file a proof of claimafter the bar date
when the proof of claimis an anendnent to a tinely filed claim . . .” lnre
Gsborne, 159 B.R 570, 573 (Bankr. C.D. Cal. 1993), affirmed, 167 B.R 698
(B.AP. 9" Cir. 1994), affirnmed, 76 F.3d 306 (9" Gir. 1996).

An informal proof of claimcan be a pleading filed in the bankruptcy case. For
instance, in the chapter 13 context, several courts have construed objections
to confirmation of chapter 13 plans as informal proof of clainms. See e.q.,
Washi ngton v. Ni ssan Mdtor Acceptance Corp., (In re Washington), 158 B.R 722,
724 (Bankr. S.D. Chio 1993); In re Benedict, 65 B.R 95, 96 (Bankr. N.D. N.Y.
1986). O her pleadings filed in the bankruptcy court al so have been accepted

as informal proofs of claim See e.qg., Inre Sherret, 58 B.R 750, 751 (Bankr.
WD. La. 1986) (adversary proceeding); Matter of Pizza of Hawaii, Inc., 761
F.2d 1374, 1381 (9" Cir. 1985) (notion for relief fromautomatic stay). In
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18.

this case, no pleadings by the claimant appear in the court’s file that “state
an explicit demand show ng the nature and anount of the clai magainst the
estate and evidence an intent to hold the debtor liable.”

The cl ai mant al so asks that pleadings filed in state court prior the filing of
t he bankruptcy petition be considered an informal proof of claim 11 U S. C 8§
501 specifies that a claimmnust be “filed”. Mst authority suggests that this
nmeans filed in the bankruptcy court. 4 Collier on Bankruptcy, 9§ 502.02[1]]b]
(Lawrence King, et al., eds. 15" rev. ed. 1999). However, there is

consi derabl e case law that permts any witing given to the debtor or trustee
after the filing of the petition to serve as an informal proof of claim The
witing offered by the claimant is its state court conplaint. It was filed
August 19, 1999, several nonths before the petition was filed. This cannot be
an informal proof of claim To qualify, the claimnust be nade and given to
the debtor/trustee after the filing of the petition. If the court were to
permt a pre-petition witing given to the debtor prior to the filing of the
petition to serve as an informal claim any creditor with a contract or a bil
woul d have a proof of claim The requirenent of Fed.R Bankr.P. 3001 cannot be
so easily evaded.

The claimant finally asks that its oral statenents to the trustee through its
counsel, both at the first nmeeting of creditors and at other tinmes, be

consi dered an informal proof of claimThere are no reported cases allow ng an
oral informal proof of claim |Indeed, many courts have been explicit in their
requirenment of a witing:

The point is that ‘there nust have been presented, within the tine limt,
by or on behalf of the creditor, sone witten instrunment which brings to
the attention of the court the nature and anbunt of the claim’

Franci scan Vineyards, 597 F.2d at 183 (quoting Perry v. Certificate Holders of
Thrift Savings, 320 F.2d 584, 590 (9" Cir. 1963). A witten claimis also
mandat ed by Rul e 3001(a) which states that a “proof of claimis a witten
statenent setting forth a creditor’s claim” Fed.R Bankr.P. 3001(a).
Therefore, oral statenents cannot be an informal proof of claim

The court concludes that there is no informal proof of claim Therefore, the
objection to the tardy formal proof of claimis sustained. This ruling wll
not preclude the creditor from seeking dism ssal or objecting to confirnmation
of a plan.

The court does not reach the issue of whether the claimant is secured by a
constructive trust. \Whatever kind of claimit has, that claimw Il not be paid
in this case. The debtor’s personal liability will be discharged. |If the
claimis secured, the lien will survive the debtor’s discharge. See Matter of
Penrod, 50 F.3d 459, 461-464 (7" Cir. 1995); In re Thomas, 883 F.2d 991, 998
(11t Gir. 1989), cert. denied, 597 U.S. 1007 (1990) (confirnmation of a plan
cannot extinguish a lien for which no proof of claimwas filed); In re Bisch,
159 B.R 546, 549 (B.A. P. 9" Gr. 1993); In re Wrk, 58 B.R 868, 873 (Bankr.

D. Ore. 1986).

00- 90323- A- 13 RAYMOND & JONI  PACHECO CONT. HEARI NG ON MOTI ON TO

DN #5 DETERM NE VALUE OF COLLATERAL
FI LED BY FIRST PLUS FI NANCI AL
4/ 11/ 00 [17]
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Tentative Ruling: The subj ect property has a value of $47,000 and is
encunbered by a first deed of trust. The first deed of trust holder is owed
$57,740.00. Therefore, the respondent’s deed of trust is conpletely under-
collateralized. No portion of its claimis an allowed secured claim The
claimis allowed as general unsecured claimunless previously paid by the
trustee as secured claim

The court has found the appraisal of Teresa Lanbert to be the best indicator of
val ue. The subject property is relatively small (780 square feet) and is in
poor condition. The conparables in Ms. Lanbert’s appraisal appeared to bear a
cl oser senbl ance to the subject property, particularly 2312 Crommelin Ave. and
2221 Strivens Ave. The latter appears to be next door or in close proximty to
t he subject property. It is considerably |arger (1062 sq. ft. vs. 780 sq. ft.)
Yet sold for just $50,500. It is is simlar condition. The |lender’s appraisa
al so overstates the condition of the subject property (fair rather than poor).

Any assertion by the creditor that its claimcannot be nodified because it is
secured only by a security interest in real property that is the debtor’s
princi pal residence is disposed of by Inre Lam 211 B.R 36 (B.AP. 9" Cr.
1997). At least one circuit court has now followed Lam See In re Bartee,
F.3d ___, 2000 WL. 621400 (5" Cir. 2000). Wiile this court has published a
decision indicating that 11 U S.C. § 1322(b)(2) and Nobel man v. Anerican

Savi ngs Bank, 508 U.S. 324 (1993) operate to prevent a debtor from “stripping
of f” a conpl etely under-secured hone nortgage or deed of trust, Lamis to the
contrary. Cf. In re Shandrew, 210 B.R 829 (Bankr. E.D. Cal. 1997). O her
recent cases follow ng Shandrew, do not persuade the court to abandon Lam See
In re Enriquez, 244 B.R 156 (Bankr. S.D. Cal. 2000); Inre Otiz, 241 B.R 466
(Bankr. E.D. Cal. 1999). \Whether or not it is conpelled to follow Lam the
court considers Lam binding. Lampernits the “strip off” despite section
1322(b)(2) if the claimis conpletely under-secured.

If the claimis conpletely under-secured, no interest need be paid on the claim
except to the extent otherwise required by 11 U S.C. 8§ 1325(a)(4). |If the
secured claimis $0 because the value of its collateral is $0, no interest need
be paid as required by 11 U S.C. 8§ 1325(a)(5)(B)(ii). A review of the
schedul es indicates that section 1325(a)(4) does not require interest be paid
on general unsecured cl ai ns.

Any argument that the plan violates | n re Hobdy, 130 B.R 318 (B.A P. 9" Cir.
1991) is overruled. The plan does not constitute an objection to the claim
pursuant to Fed.R Bankr.P. 3007 and 11 U.S.C. 8 502. The plan nakes provision
for the treatnment of the claimand all other clains, and it al so i ncludes a
separate notion to value the claimas permtted by Fed.R Bankr.P. 3012 and 11
US. C 8 506(a). The plan is clearly |abeled as both a plan and a notion to
value the collateral. The plan was served by the trustee on all creditors,
and, because the plan incorporated a notion to value collateral, was again
served by the debtor with a notice that the collateral for the claimwould be
valued at the sane tine the plan was confirned. That notion is supported by a
decl aration of the debtor as to the value of the real property that is the
debtor’s principal residence. There is nothing about the plan and the notion,
or the process to confirmthe plan and consider the notion, which anpbunts to a
deni al of due process.

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled. Evidence in the formof the debtors’ declaration
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supports the notion. The debtor may testify regarding the value of property
owned by the debtor. Fed.R Evid. 701; So. Central Livestock Dealers, Inc., v.
Security State Bank, 614 F.2d 1056, 1061 (5'" Cir. 1980).

To the extent the creditor objects to valuation of its collateral in a
contested matter rather than an adversary proceedi ng, the objection is
overrul ed. Valuations pursuant to 11 U.S.C. 8 506(a) and Fed.R Bankr.P. 3012
are contested matters and do not require the filing of an adversary proceedi ng.
Further, even if considered in the nature of a claimobjection, an adversary
proceeding is not required. Fed.R Bankr.P. 3007. It is only when such a
notion or objection is joined with a request to determ ne the extent, validity
or priority of a security interest, or a request to avoid a lien that an
adversary proceeding is required. Fed.R Bankr.P. 7001(2). The court is not
determ ning the validity of a claimor avoiding a lien or security interest.
The respondent’s deed of trust will remain of record until the plan is
conpleted. Once conpleted, if the creditor will not reconvey its deed of
trust, the court will entertain an adversary proceeding. Alternatively, the
court would entertain a declaratory relief action prior to discharge in order
to establish that, upon conpletion of the plan and discharge, the debtor would
be entitled to a reconveyance of the deed of trust.

In the meantime, the court is nmerely valuing collateral. Rule 3012 specifies
that this is done by notion. Rule 3012 notions can be filed and heard any tine
during the case. It is particularly appropriate that such notions be heard in

connection with the confirmation of a plan. The value of collateral wll set
t he upper bounds of the anpbunt of the secured claim 11 U S.C. 8§ 506(a).
Knowi ng what the clains are likely to be is vital to assessing the feasibility
of a plan and determ ning whether the treatnment accorded to secured clains
conplies with 11 U.S.C. § 1325(a)(5).

InIn re Laskin, 222 B.R 872 (B.A P. 9" Cir. 1998), the court recogni zed a

di stinction between chapter 7 and chapter 13 cases. |In the fornmer, an attenpt

to strip off alien requires a conplaint to determne validity, priority, or

extent of the subject lien. But in a chapter 13 case lien stripping is

intertwined with the clains all owance and confirmation processes :

[ Section] 1322(b)(2), . . . provides a Chapter 13 plan nmay ‘nodify the rlghts

of hol ders of secured clains, other than a claimsecured only by a securlty

interest in real property that is the debtor’s principal residence . . . and
‘secured’ in 8§ 1322(b)(2) is defined by reference to 8 506(a) (prOV|d|ng

for bi furcation of a claiminto secured and unsecured portions) :

Section 1325(a)(5)(B)(ii) also “requires the determ nation of secured clalns in

the confirmation of Chapter 13 plans. There are no equivalent provisions in

Chapter 7. . . .7 Laskin, 222 B.R at 875. Neither confirmation of a plan,

val uati on under section 506(a), nor a claimobjection necessarily require an

adversary proceedi ng. Fed.R Bankr.P. 3007.

Nor is the court finding that the “in renmi liability of the property serving as
collateral is discharged by this ruling as the objecting creditor asserts in
its objection. The only discharge the debtor will receive will cone at the
concl usion of the case after all paynents are paid and all clainms provided for
by the plan are satisfied.

Nor is there any necessity that the creditor first file a proof of claim The
court is not considering an objection to a claim There is no need to wait to
val ue the debtor’s assets. Knowi ng the value of the assets, including the
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subj ect property, is necessary to determne if the plan conplies with 11 U S. C
§ 1325(a)(5) and to determ ne whether the-best-interests-of-creditors test of
11 U.S.C. 8 1325(a)(4) has been satisfied.

To the extent the creditor asserts the valuation should be del ayed to sone
poi nt other than the effective date of the plan, this assertion is wthout
nmerit. The logical tinme to value collateral and other assets is at
confirmation or the effective date of the plan (which are usually, in the
chapter 13 context, at approxinmately the sane tine). Wuld it nmake any sense
to value a car at the end of the case? It would not. It nakes no nore sense
to value the house at the end of the case or any other tinme after confirmation.

Courts have valued collateral as of the petition date, the confirmati on date,
the effective date of a plan, the confirmation hearing date, the filing date of
the plan, the date of the notion to value collateral, and the date of sale. In
re Wod, 190 B.R 788, 790-792 (Bankr. M D. Pa. 1996) (cases collected);
Patrick Fitzgerald, "Bankruptcy Code Section 506(a) and Undersecured Creditors:
What Date Valuation?' 34 UCLA L.Rev. 1953 (1987). Most courts concl ude that
coll ateral should be valued at the tinme of confirmation or at the plan's
effective date. See e.g., In re Kennedy, 177 B.R 967 (Bankr. S.D. Ala. 1995).

This court agrees with the bankruptcy court's analysis in Kennedy -- as a
general proposition, valuation of a creditor's collateral and the fixing of its
secured claimis done at the time of confirmation. 1n re Kennedy, 177 B.R at
971-973.

The “preservation and mai ntenance” clause of the deed of trust is not triggered
by this ruling. That clause requires the debtor to keep the subject property
free of |liens and encunbrances that threaten the priority of the objecting
creditor’s lien and to keep the property in good repair.

00-92128- A-13 DEAN R G ANOTTI HEARI NG ON OBJECTI ON
RLE #1 TO CONFI RVATI ON OF CHAPTER 13
PLAN FI LED BY FORD MOTOR
CREDI T COMPANY
7/17/00 [13]

Tentati ve Ruling: The objection is sustained. The notion includes the

decl aration of the debtor testifying that the subject vehicle has a val ue of
$11, 460.00. A debtor may testify regarding the value of property owned by the
debtor. Fed.R Evid. 701; So. Central Livestock Dealers, Inc., v. Security
State Bank, 614 F.2d 1056, 1061 (5'" Gir. 1980).

Nothing in Rash v. Associates Commercial, 138 L.Ed.2d 148(1997), conpels the
conclusion that retail value is replacenent value. |Indeed, it suggests the two
are not equivalent. |1d. at 160, n. 6 (“Wether replacenent value is the
equi val ent of retail value, whol esale value, or sone other value will depend on
the type of debtor and the nature of the property. W note, however, that

repl acenent value, in this context, should not include certain itens. For
exanmpl e, where the proper neasure of the replacenent value of a vehicle is its
retail value, an adjustnment to that value may be necessary: A creditor should
not receive portions of the retail price, if any, that reflect the value of
itenms the debtor does not receive when he retains his vehicle, items such as
warranties, inventory storage, and reconditioning.”). The creditor argues that
the court should value the truck at the high blue book value plus the cost of
the service contract, a total of $19,974.00. The court disagrees that the cost
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of the service contract is part of the value of the truck, particularly when
the debtor has rejected the service contract. Therefore, the creditor’s
proposed value is $18,475.00. |f adopted by the court, the claim $15, 896. 56,
is conpletely secured. VWhile the court is not prepared to value the truck at
$18,475.00, it does conclude that the debtor has not satisfied his burden of
proof that the vehicle has a value of $11,460.00. The discrepancy between this
val ue and the Bl ue Book val ue suggests the debtor’s opinion is not accurate.
Therefore, the valuation notion is denied and the objection to confirmation is
sustai ned. The plan does not satisfy 11 U S.C. § 1325(a)(5).

The objection to the interest rate is also sustained. The plan pays 10% The
debtor has failed to produce any evidence that his plan will pay the present
val ue of the secured portion of the creditor’s claim 11 U S.C. 8§
1325(a)(5)(B)(ii). This requires that they pay a market rate of interest. Cf.
Farm Credit Bank v. Fower (In re Fower), 903 F.2d 694, 697 (9" Gir. 1990); In
re Cami no Real Landscape Main. Contrs., Inc., 818 F.2d 1503 (9" Cir. 1987).

The debtor has conme forward with no evidence, as was his burden, which permts

the court to determ ne whether 10%is a market rate of interest. It is the
“debtor’s characteristics [that] deternmine the interest rate. The creditor’s
characteristics are irrelevant.” El Camino Real, 818 F.2d at 1506.
00-92031- A- 13 HARRY & GAI L GRUNDMVANN HEARI NG ON OBJECTI ON

CD #1 TO CONFI RMATI ON OF PLAN

FI LED BY BANKERS TRUST
COVPANY OF CALI FORNI A
7/ 26/ 00 [15]

Tentati ve Ruling: The objection is sustained. The plan substantially
underestimates the objecting creditor’s secured claim At the anmount cl ai med,
the plan will not be conpleted within its 45-nonth term The plan is not
feasible particularly when one considers the failure of the plan to provide for
the priority tax clains referred to bel ow
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22.

23.

24.

00-92031- A-13 HARRY & GAI L GRUNDVANN HEARI NG ON OBJECTI ON

I RS #1 TO DEBTORS' CHAPTER 13 PLAN
FI LED BY THE | NTERNAL REVENUE
SERVI CE

7/17/00 [11]

Tentati ve Ruling: The objection is sustained. The plan fails to provide for
paynment in full of the priority claimof the IRS and FTB as required by 11
US C 8 1322(a)(2). The plan nerely states that any clains will be paid
directly by the debtor. Al pre-petition debts that are payable during the
termof the plan nmust be paid through the chapter 13 plan. This nmeans the $350
| oan paynent deducted fromthe debtor’s paycheck nust cease. [In re Fulkrod,
973 F.2d 801 (9" Cir. 1992) (all paynents to creditors, other than long term
debt not nodified by the plan, nust be through the trustee).

Further, the debtors have not filed incone tax returns for 1997, 1998, and
1999. Since taxes are self assessed, there is no way to accurately determ ne
if the debtors have a tax liability that precludes confirmation of a feasible
pl an. Because the debtors have the burden of establishing that their plan is
feasible but have not filed their returns or other evidence proving
feasibility, the plan cannot be confirmed. 11 U S.C. 8 1325(a)(6).

00-92131- A-13 DARRELL & JANET BI LLI NGS CONT. HEARI NG ON MOTI ON

FW #1 TO USE CASH COLLATERAL
6/ 12/ 00 [ 6]

Tentati ve Ruling: None. Appearances are required.

99-92339- A- 13 STEVE & SHERRY M NGUS HEARI NG ON MOTI ON TO

ALC #3 MODI FY CHAPTER 13 PLAN AFTER
CONFI RVATI ON

7/ 12/ 00 [ 23]

Tentati ve Ruling: The notion is denied and the objection is sustained. The
debt ors have provided no explanation for the need to reduce the nonthly plan
paynment from $1,050 to $625 per nonth. Nor have they filed anended Schedul es |
and J (the unsworn and unfil ed Schedul es attached to the declaration from
counsel are rank hearsay). Therefore, it is inpossible to determne if there

i s good cause for the amendnment or whether the anmendnent will pay all of the

di sposabl e incone to creditors. Secondly, the plan fails to provide for the
secured clainms of Litton and the tax collector.

99- 95643- A- 13 EDWARD & KERRY DARNELL HEARI NG ON MOTI ON
FW #1 TO | NCUR DEBT
7/ 21/ 00 [39]

Tentati ve Ruling: The notion is denied. |If the debtors were to include an
expense on Schedule J for the coll ege expenses of an adult child, the court
woul d sustain an objection based on the failure of the debtors to contribute
all of their disposable incone to their plan. College expenses are not

reasonably necessary for the support of the debtor. Inre Gllead, 171 B.R
886, 890 (Bankr. E.D. Cal. 1994). Such expenses cannot be justified. A debtor
cannot divert funds fromcreditors to her or his children’ s education. “A

debt or does not have the right to force his creditors to donate to his
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26.

27.

children’s education.” 1n re Goodson, 130 B.R 897 (Bankr. N.D. Ckla. 1991) as
guoted in In re Attanasio 218 B.R 180, 231 (Bankr. N.D. Ala. 1998). The
result is no different if the debtors attenpt to contribute to the coll ege
education of an adult child by incurring debt.

98- 94145- A- 13 REX MCBRI DE HEARI NG ON MOTI ON TO

FW #1 MODI FY DEBTOR S CONFI RVED
CHAPTER 13 PLAN
7/ 21/ 00 [51]

Tentative Ruling: The notion is denied and the objection is sustained. The
debtor has failed to explain the nunerous failures to make nonthly plan
paynments. Wthout this information, there is no way to deternmne if the

probl ems causing these defaults have abat ed.

99- 92646- A- 13 ANTONI NO JAVES AGBAYANI, JR.  CONT. HEARI NG ON MOTI ON TO
FW #2 TONI A DOLORES AGBAYANI MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
6/ 21/ 00 [ 33]

Tentati ve Ruling: The notion is denied and the objection is sustained.
First, the plan fails to provide for paynent in full of the IRS priority
claim 11 U S.C. § 1322(a)(2). Second, the plan fails to provide for the
secured claimof Sears as required by 11 U S.C. 8§ 1325(a)(5). Third, the plan
fails to pay the present value of the secured clains of FTB and AEA because no
interest will be paid on their secured clains as required by 11 U S.C. §
1325(a)(5)(B)(ii). Fourth, with the foregoing unprovided for clains included
in the plan, the plan paynment nust be $2,259.95. Schedules | and J reveal that
the debtors do not have the ability to make such a plan paynent.

00- 92157- A- 13 GREGORY L. JACOBS HEARI NG ON OBJECTI ONS
SPS #1 TO CONFI RVATI ON OF PLAN AND
OPPOSI TI ON TO MOTI ON TO VALUE
COLLATERAL FI LED BY FI RESI DE
THRI FT COVPANY
7/ 10/ 00 [11]

Tentative Ruling: The objections are sustained in part. The objection to
the plan termis overruled. The debtor's inconme, nonthly expenses, and ot her
secured clains do not permt paynment over a shorter period. |In this

ci rcunstance, courts have found cause to go beyond 36 nonths in order for the
debtor to manage priority clains or arrears on home nortgages. See e.qg., Inre
Mast erson, 147 B.R 295 (Bankr. D. N.H 1992); In re Fries, 68 B.R 676 (Bankr.
E.D. Pa. 1986); Philadel phia Sav. Fund Soc'y. v. Stewart, 16 B.R 460 (E. D. Pa.
1981). In short, cause is neasured by the benefit to and need of the debtor.
In re Coburn, 175 B.R 400, 402 (Bankr. D. Ore. 1994). Further, the plan
provides for the paynment of interest on the pre-petition arrears further
elimnating any prejudice caused by the termof the plan. The plan conplies
with 11 U S. C. 88 1322(b)(5) and 1322(d).
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Second, the objection to the valuation notion is overruled. The notion

i ncludes the declaration of the debtor testifying that the subject vehicle has
a value of $8,500. A debtor may testify regarding the value of property owned
by the debtor. Fed.R Evid. 701; So. Central Livestock Dealers, Inc., V.
Security State Bank, 614 F.2d 1056, 1061 (5'" Cir. 1980).

The additional evidence filed by the creditor is not persuasive. Nothing in
Rash v. Associates Commercial, 138 L.Ed.2d 148 (1997), conpels the concl usion

that retail value is replacenent value. Indeed, it suggests the two are not
equivalent. [d. at 160, n. 6 (“Wuether replacenment value is the equival ent of
retail val ue, whol esale value, or sone other value will depend on the type of

debtor and the nature of the property. W note, however, that replacenent
value, in this context, should not include certain itens. For exanple, where
t he proper neasure of the replacenent value of a vehicle is its retail val ue,
an adjustnent to that value nay be necessary: A creditor should not receive
portions of the retail price, if any, that reflect the value of itens the
debt or does not receive when he retains his vehicle, itens such as warranties,
i nventory storage, and reconditioning.”).

The Suprene Court in Rash also rejected valuations that were based on the

m dpoi nt between the whol esale and retail value or a “split-the-difference”
approach suggested by the creditor. The mechanical use of the val ue m dpoint
between high/retail and | ow whol esale is not appropriate. 1d. at 159-160.
This is the same approach to valuation adopted in Matter of Hoskins, 102 F.3d
311 (7t Gir. 1996) but rejected in Rash.

The debtors have presented conpetent evidence regardi ng replacenent val ue that
takes into account the condition of the vehicle. Therefore, the notion
pursuant to Fed.R Bankr.P. 3012 and 11 U.S.C. 8 506(a), is granted. The
respondent’s collateral had a val ue of $8,500 on the date of the petition.
$8,500 of its claimis an allowed secured claim Wen paid $8,500, the secured
claimshall be satisfied in full and the collateral free of the respondent’s
lien. The remainder of its claimis allowed as a general unsecured claim

unl ess previously paid by the trustee as a secured claim

Because the valuation notion is approved, the objection that the plan does not
comply with 11 U S.C. § 1325(a)(5) because it fails to pay the secured cl ai m of
the creditor as it has clained it is overruled. However, the objection to the
interest rate is sustained. The plan pays 10% The debtors have failed to
produce any evidence that their plan will pay the present val ue of the secured
portion of the objecting creditor’'s claim 11 U S.C. 8§ 1325(a)(5)(B)(ii).

This requires that they pay a market rate of interest. Cf. Farm Credit Bank v.
Fower (In re Fower), 903 F.2d 694, 697 (9" Cir. 1990); In re Cam no Real
Landscape Main. Contrs., Inc., 818 F.2d 1503 (9" Gir. 1987). The debtors have
come forward with no evidence, as was their burden, which permts the court to

determ ne whether 10%is a market rate of interest. It is the “debtor’s
characteristics [that] deternmine the interest rate. The creditor’s
characteristics are irrelevant.” El _Camno Real, 818 F.2d at 1506.

In the absence of contrary evidence, the contract rate of interest is
presunptively the interest rate that nmust be paid to a secured creditor in
connection with a chapter 13 plan. Accord Smithwick v. Geentree Financial (In
re Smthw ck), 121 F.3d 211 (5" G r. 1997), rehearing denied, 132 F.3d 1458 (5"
Cir. 1997), cert. denied, 523 U. S. 1074 (1998). |If the contract rate is too

| ow, such nust be proven by the creditor. |If the contract rate is too high,
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such nust be proven by the debtor. Because the contract rate is not paid and
because the debtor has not rebutted the presunption, the plan cannot be
confirmed consistent with 11 U. S.C. 8 1325(a)(5)(B)(ii).

00- 92166- A- 13 JOHN & VERA ALVARADO HEARI NG ON OBJECTI ON

SW #1 TO CHAPTER 13 PLAN AND
MOTI ON TO VALUE COLLATERAL
FI LED BY WELLS FARGO
FI NANCI AL ACCEPTANCE
7/ 13/ 00 [ 10]

Tentati ve Ruling: The obj ections are sustained in part. The objection to
the valuation notion is overruled. The notion includes the declaration of the
debtor testifying that the subject vehicle has a value of $8,500. A debtor my
testify regarding the value of property owned by the debtor. Fed.R Evid. 701;
So. Central Livestock Dealers, Inc., v. Security State Bank, 614 F.2d 1056,
1061 (5" Cir. 1980).

The additional evidence filed by the creditor is not persuasive. Nothing in
Rash v. Associates Commercial, 138 L.Ed.2d 148(1997), conpels the concl usion
that retail value is replacenment value. Indeed, it suggests the two are not
equivalent. [|d. at 160, n. 6 (“Wether replacenment value is the equival ent of
retail val ue, whol esale value, or sone other value will depend on the type of
debtor and the nature of the property. W note, however, that replacenent
value, in this context, should not include certain itens. For exanple, where
t he proper neasure of the replacenent value of a vehicle is its retail value,
an adjustnent to that value nay be necessary: A creditor should not receive
portions of the retail price, if any, that reflect the value of itens the
debt or does not receive when he retains his vehicle, itens such as warranties,
i nventory storage, and reconditioning.”).

The debtors have presented conpetent evidence regardi ng replacenent val ue that
takes into account the condition of the vehicle. Therefore, the nption
pursuant to Fed.R Bankr.P. 3012 and 11 U.S.C. 8 506(a), is granted. The
respondent’s col |l ateral had a value of $8,500 on the date of the petition.
$8,500 of its claimis an allowed secured claim \Wen paid $8,500, the secured
claimshall be satisfied in full and the collateral free of the respondent’s
lien. The remainder of its claimis allowed as a general unsecured claim

unl ess previously paid by the trustee as a secured claim

Because the valuation notion is approved, the objection that the plan does not
conply with 11 U S.C. 8§ 1325(a)(5) because it fails to pay the secured cl ai m of
the creditor as it has clained it is overruled. However, the objection to the
interest rate is sustained. The plan pays 10% The debtors have failed to
produce any evidence that their plan will pay the present value of the secured
portion of the objecting creditor’s claim 11 U S.C. 8§ 1325(a)(5)(B)(ii).

This requires that they pay a nmarket rate of interest. C. Farm Credit Bank v.
Fower (In re Fower), 903 F.2d 694, 697 (9" Cir. 1990); In re Canmino Rea
Landscape Main. Contrs., Inc., 818 F.2d 1503 (9" Gir. 1987). The debtors have
come forward with no evidence, as was their burden, which permts the court to

determ ne whether 10%is a market rate of interest. |t is the “debtor’s
characteristics [that] deternmine the interest rate. The creditor’s
characteristics are irrelevant.” El _Canmno Real, 818 F.2d at 1506.

In the absence of contrary evidence, the contract rate of interest is
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presunptively the interest rate that nust be paid to a secured creditor in
connection with a chapter 13 plan. Accord Smithwick v. Geentree Financial (In
re Smthw ck), 121 F.3d 211 (5'" Gr. 1997), rehearing denied, 132 F.3d 1458 (5'"
Cr. 1997), cert. denied, 523 U S. 1074 (1998). |If the contract rate is too

| ow, such nust be proven by the creditor. |If the contract rate is too high
such nust be proven by the debtor. Because the contract rate is not paid and
because the debtor has not rebutted the presunption, the plan cannot be
confirmed consistent with 11 U. S.C. 8 1325(a)(5)(B)(ii).

00- 91870- A- 13 FRANK & NANCY MARTI NS HEARI NG ON OBJECTI ON

SW #1 TO DEBTORS CHAPTER 13 PLAN
AND OBJECTI ON TO DEBTORS
MOTI ON TO VALUE COLLATERAL
FI LED BY GVAC
7/ 19/ 00 [17]

Tentative Ruling: The objection is sustained in part. The notion includes
the declaration of the debtor testifying that the subject vehicle has a val ue

of $11,000.00. A debtor may testify regarding the value of property owned by

the debtor. Fed.R Evid. 701; So. Central Livestock Dealers, Inc., v. Security
State Bank, 614 F.2d 1056, 1061 (5'" GCir. 1980).

Nothing in Rash v. Associates Commercial, 138 L.Ed.2d 148(1997), conpels the
conclusion that retail value is replacenent value. |Indeed, it suggests the two
are not equivalent. |1d. at 160, n. 6 (“Wether replacenent value is the

equi val ent of retail value, whol esale value, or sone other value will depend on
the type of debtor and the nature of the property. W note, however, that

repl acenent value, in this context, should not include certain itens. For
exanpl e, where the proper neasure of the replacenent value of a vehicle is its
retail value, an adjustnent to that value may be necessary: A creditor should
not receive portions of the retail price, if any, that reflect the value of
items the debtor does not receive when he retains his vehicle, itenms such as
warranties, inventory storage, and reconditioning.”). The creditor argues that
the court should value the vehicle at the md blue book val ue, $15, 655. 00.

The Suprene Court in Rash also rejected valuations that were based on the

m dpoi nt between the whol esale and retail value or a “split-the-difference”
approach suggested by the creditor. The nmechanical use of the val ue m dpoint
between high/retail and | ow whol esale is not appropriate. 1d. at 159-160.
This is the sanme approach to valuation adopted in Matter of Hoskins, 102 F.3d
311 (7t Gir. 1996) but rejected in Rash.

While the court is not prepared to value the vehicle at $15,655, it does
conclude that the debtor has not satisfied his burden of proof that the vehicle
has a val ue of $11,000.00. The discrepancy between this value and the Bl ue
Book val ues suggests the debtor’s opinion is not accurate. Therefore, the

val uation notion is denied and the objection to confirmation is sustained. The
pl an does not satisfy 11 U S.C. 8§ 1325(a)(5).

The objection to the interest rate is overruled. The plan pays the creditor
the contract rate of interest, 4.9% The creditor denmands 10% |In the absence
of contrary evidence, the contract rate of interest is presunptively the
interest rate that nust be paid to a secured creditor in connection with a
chapter 13 plan. Accord Smithwick v. Greentree Financial (In re Smthw ck),
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121 F.3d 211 (5" Gir. 1997), rehearing denied, 132 F.3d 1458 (5" Cir. 1997),
cert. denied, 523 U.S. 1074 (1998). If the contract rate is too | ow, such nust
be proven by the creditor. |If the contract rate is too high, such nust be
proven by the debtor. Because the contract rate is being paid and because the
creditor has not rebutted the presunption, the plan cannot be confirnmed
consistent with 11 U. S.C. 8§ 1325(a)(5)(B)(ii). There is no evidence to
establish that 10%is nore appropriate as asserted by the creditor.

99- 93074- A-13 QUEEN A. BROMN HEARI NG ON MOTI ON TO

FW #1 MODI FY DEBTOR S CONFI RVED
CHAPTER 13 PLAN ( CST)
7/ 27/ 00 [60]

Tentative Ruling: The notion is denied and the objections are sustained in
part. First, the plan is not feasible. To be conpleted within its term the
pl an paynent mnust be $692 for the renmainder of the plan. Schedules | and J do
not indicate that the debtor can afford this higher nonthly paynent.

The objection that the plan inperm ssibly attenpts to cure a post-petition
default on a hone nortgage debt is overruled. A plan may be nodified to cure
such a post-petition default. See In re Bellinger, 179 B.R 220 (Bankr. D

| daho 1995); Green Tree Acceptance v. Hoggle (In re Hoggle), 12 F.3d 1008,
1010-11 (11*" Gr. 1994); Mendoza v. Tenple Inland Mrtgage (In re Mendoza), 111
F.3d 1264, 1268 (5" Cir. 1997). This is clear from11l U S.C. § 1322(b)(3)

whi ch permits the cure of “any” default. It is also clear from1l U S.C. 8§
1322(b) (5) which permt the cure of “any” default under the terns of hone
nortgage that matures after plan is scheduled to be conpleted. And it is clear
from1l U.S.C. 8§ 1322(c)(1) which permts the cure of a default on a hone
nortgage until the encunbered property is sold at a foreclosure sale.

The creditor’s attenpt to circunvent this authority by claimng that the post
petition arrearage is new credit that the court has not approved as required by
the confirmed plan is unpersuasive. The debt was owed to the creditor before
the case was filed. It was sinply unmatured. |t has now matured and not been
pai d. The above authority recognizes that this default on such debt nay be
cured through the plan.

The objection that 11 U.S.C. 8§ 1329(a) does not permt such an anendnent is

al so overrul ed. The anmendnment increases the anount of paynents on clains of a
particular class. 11 U S.C. 8 1329(a)(2). It also reduces the time for
paynment of other clainms given the increase in secured debt to be paid through
the plan. Further, 11 U S.C. 8§ 1329(b)(1) specifies that 11 U S.C. § 1322(b)
is applicable to any post confirmation nodification. As pointed out above,
sections 1322(b)(3), (b)(5), and (c) pernmits any default to be cured through a
pl an.

The entitlenent to interest on arrears is dependent on whether the nortgage
debt was incurred prior to Cctober 22, 1994. |If it was, the arrears are
entitled to accrue interest. |If the |loan was nade after this date, interest on
arrears is due only if the loan provides for such interest. 11 U S. C 8§
1322(e). The objecting creditor has included none of this information in the
objection. It is inpossible to determ ne fromthe objection whether the
objection has nerit. It is overruled.

The obj ection that the post-petition arrearage is not included within Cass 2
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is sustained. It is not enough to nention this arrearage in Class 1 as is
specifically nentioned in the text of the plan. However, this is a m nor
problemthat can easily be rectified if the other sustained objections are
over corme.

00-91776- A-13 WLLI AM B. TEGTMEI ER HEARI NG ON OBJECTI ON
AAS #1 TO CHAPTER 13 PLAN FI LED
BY BANK OF STOCKTON
7/ 12/ 00 [ 23]

Tentative Ruling: The objections are sustained in part. The secured claim
of the objecting creditor is classified in Cass 2. Therefore, it will be paid
in full and with interest during the termof the plan. It retains its

security. The claim (actually, it has four clains that the debtor has conbi ned
into one claimbecause all are secured by the sanme property) will be nodified —
the interest rate is fixed at 10%

The objection that the plan incorrectly states the claimanount is overruled.
The plan provides that, absent a claimobjection or valuation notion, the claim
will be paid the amunt demanded in the proof of claim The plan states: “The
proof of claimfiled by or on behalf of a creditor, not the plan or the
schedul es, will determ ne the ampbunt and character of the creditor’s claim |If
a creditor’s claimis provided for by this plan and a proof of claimis filed,
di vidends will be paid based upon the proof of claimunless the granting of a
valuation or a lien avoidance notion, or the sustaining of a claimobjection,
affects the amount or classification of the claim Secured clains not |isted
within Classes 1, 2, 3, or 4, and priority clains not listed within Class 5 are
not provided for by the plan.” This claimis provided for in Cass 2.

For the sane reason, the objection that the plan fails to provide for interest,
attorneys’ fees, costs and other charges is overruled. To the extent these
charges were incurred pre-petition, if they are included in a proof of claim
they will be paid.

As for post-petition interest, the plan provides for the paynent of such
interest fromthe date of the petition. The plan provides: “Debtor hereby
proposes the followi ng Chapter 13 Plan effective fromthe date of the
petition.” The clains treatnment under O ass 2 provides 10%

As to post-petition attorneys’ fees and other charges, nothing in the plan bars
their award provided the requirenments of 11 U S.C. 8 506(b) are net. That is,
if the claimant has an over-secured and allowed secured claim it may accrue
and be paid these additional charges.

The objection to the rate of interest, however, is sustained. The plan
proposes a fixed 10%rate. Three of the notes signed by the debtor provides
for a variable rate of interest, now 9.5% The fourth provides 12.5% i nterest.
Al'l notes have penalty rates.

Since these notes are not hone nortgage | oans that cannot be nodified pursuant
to 11 U S.C. 8§ 1322(b)(2), the debtor is able to nodify the interest rates.
However, given the objection, it is incunbent on the debtor to produce evidence
that the plan will pay the present value of the secured portion of the
creditor’s claim 11 U S.C 8 1325(a)(5)(B)(ii). This requires that the plan
provide a market rate of interest. . FarmCredit Bank v. Fower (In re
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Fow er), 903 F.2d 694, 697 (9" Gr. 1990); In re Camino Real Landscape Min.
Contrs., Inc., 818 F.2d 1503 (9" Cir. 1987). The debtor has cone forward with
no evi dence which permts the court to determ ne whether 10%is a nmarket rate

of interest. It is the “debtor’s characteristics [that] determ ne the interest
rate. The creditor’s characteristics are irrelevant.” El Canmino Real, 818
F.2d at 1506.

00-91778- A-13 ELLEN LUNSFORD HEARI NG ON OBJECTI ON

AAS #1 TO CHAPTER 13 PLAN FI LED

BY BANK OF STOCKTON
7/ 12/ 00 [22]

Tentati ve Ruling: The obj ections are sustained in part. The secured claim
of the objecting creditor is classified in Cass 2. Therefore, it will be paid
in full and with interest during the termof the plan. It retains its

security. The claim (actually, it has four clainms that the debtor has conbi ned
into one claimbecause all are secured by the sanme property) will be nodified —
the interest rate is fixed at 10%

The objection that the plan incorrectly states the clai manount is overrul ed.
The plan provides that, absent a claimobjection or valuation notion, the claim
will be paid the ambunt demanded in the proof of claim The plan states: “The
proof of claimfiled by or on behalf of a creditor, not the plan or the
schedules, will determ ne the anpbunt and character of the creditor’'s claim |If
a creditor’s claimis provided for by this plan and a proof of claimis filed,
di vidends will be paid based upon the proof of claimunless the granting of a
valuation or a |ien avoi dance notion, or the sustaining of a claimobjection,
affects the anount or classification of the claim Secured clains not |isted
within Classes 1, 2, 3, or 4, and priority clains not listed within Class 5 are
not provided for by the plan.” This claimis provided for in Cass 2.

For the sane reason, the objection that the plan fails to provide for interest,
attorneys’ fees, costs and other charges is overruled. To the extent these
charges were incurred pre-petition, if they are included in a proof of claim
they will be paid.

As for post-petition interest, the plan provides for the paynment of such
interest fromthe date of the petition. The plan provides: “Debtor hereby
proposes the follow ng Chapter 13 Plan effective fromthe date of the
petition.” The claims treatnment under C ass 2 provides 10%

As to post-petition attorneys’ fees and other charges, nothing in the plan bars
their award provided the requirements of 11 U . S.C. 8 506(b) are net. That is,
if the claimant has an over-secured and allowed secured claim it may accrue
and be paid these additional charges.

The objection to the rate of interest, however, is sustained. The plan
proposes a fixed 10%rate. Three of the notes signed by the debtor provides
for a variable rate of interest, now 9.5% The fourth provides 12.5% i nterest.
Al'l notes have penalty rates.

Since these notes are not hone nortgage | oans that cannot be nodified pursuant
to 11 U S.C. § 1322(b)(2), the debtor is able to nodify the interest rates.
However, given the objection, it is incunbent on the debtor to produce evidence
that the plan will pay the present value of the secured portion of the
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creditor’s claim 11 U S.C 8 1325(a)(5)(B)(ii). This requires that the plan
provide a market rate of interest. . FarmCredit Bank v. Fower (In re

Fow er), 903 F.2d 694, 697 (9" Cir. 1990); In re Cam no Real Landscape Min.
Contrs., Inc., 818 F.2d 1503 (9" Cir. 1987). The debtor has cone forward with
no evi dence which permts the court to determ ne whether 10%is a market rate

of interest. It is the “debtor’s characteristics [that] determ ne the interest
rate. The creditor’s characteristics are irrelevant.” El Canino Real, 818
F.2d at 1506.

00-91484- A- 13 JAMES & SANDRA SCHAFFNER HEARI NG ON MOTI ON TO

ALC #1 CONFI RM FI RST ANMENDED

CHAPTER 13 PLAN
7/ 20/ 00 [15]

Tentative Ruling: The notion is granted and the objection is overruled. The
county objects because its claimwill not be paid in full. It claimis for
support assigned to the county by a dependent of the debtor. It appears this

was assi gned because the county is providing public assistance to the
dependent. Such a claimis not entitled to priority status. 11 U S.C. 8§
507(a) (7) accords priority to support clains only if they are not assigned,
whet her voluntarily or by operation of law. The objection adnmits that the
support claimwas assigned to the county.

Adm ttedly, however, the claimfor the assigned support is nonethel ess

nondi schargeabl e i n bankruptcy. 11 U.S.C. 88 523(a)(5) and 1328(a). There is
nothing in the plan suggesting that it will be discharged in contravention of
section 1328(a).

Second, because a claimis nondi schargeabl e does not nean that it nust be paid
in a chapter 13 case. 11 U S.C. 8§ 1322(a)(2) requires only that unsecured
priority clains be paid in full.

Third, if the claimis a general unsecured that is nondi schargeable, the claim
may accrue interest that is al so nondi schargeable. However, that interest
cannot be paid by the chapter 13 plan unless required by 11 U S.C. §
1325(a)(4). 11 U.S.C. 8 502(a)(2) bars paynment of interest on unsecured clains
that has not matured prior to the petition. However, just as a support claim

i s nondi schargeabl e and will survive the chapter 13 discharge, 11 U S.C. §
1328(a), the accruing interest is |ikew se nondi schargeable. See Bruning v.
United States, 376 U.S. 358, 360 (1964); In re Pardee, 193 F.3d 1083, 1085, n

4 (9" Gir. 1999).

Fourth, if the debtor were to attenpt to pay the county’'s claimin full wthout
payi ng ot her unsecured clains in full, the plan would not be confirned because
it would be unfairly discrimnating anong general unsecured clainms. The plan
proposes to pay nothing to unsecured clains. Section 1322(b)(1) permits a
chapter 13 plan to separately classify an unsecured claimwi th the proviso that
the plan may not “unfairly” discrimnate in favor of any claimso classified.
The discrimnation here is unfair. Wre the court to permt it, then
“nondi schar geabl e’ woul d be equated with “priority.” Lawson v. Lackey (In re
Lackey), 148 B.R 626 (Bankr. N.D. Ala. 1992). Further, there is nothing fair,
neasured fromthe perspective of the other general unsecured clai mhol ders,
about getting paid nothing or very little when anot her general unsecured claim
hol der is receiving paynent in full. In re Warner, 115 B.R 233 (Bankr. C. D
Cal. 1989); Goves v. La Barge (In re Goves), 39 F.3d 212, 215-16 (8" Cr.
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1994); MDonald v. Sperna (In re Sperna), 173 B.R 654, 658-60 (B.A. P. 9" Cir.
1994) .

Fifth, the argument that the plan is proposed in bad faith is al so overrul ed.
This assertion is based on nothing nore than the fact that a 0% di vidend w ||
be paid to general unsecured creditors and the fact that the claimis

nondi schargeable. A review of Schedules | and J reveals that the debtors does
not have additional disposable inconme to contribute to the plan. The remai nder
of the schedul es do not indicate that the debtors have unencunbered and
unexenpted assets that cause the plan to fail the bests-interests-of-creditors
test. The plan is nearly the maxi mum 60-nmonth duration — it is 57 nonths.
Further, unlike nost creditors who raise the bad faith objection, this
creditor’s claimw |l survive the chapter 13 discharge. 11 U S.C. § 1328(a).
This is not a case where the debtor is paying nothing to an unsecured creditor
whose cl ai mwoul d not be dischargeable in a chapter 7 but can be di scharged by
a chapter 13 “super-discharge. Gven the totality of the circunstances, the
court finds that the plan has been proposed in good faith. |n re Warren, 89
B.R 87, 93-94 (B.A P. 9th Gr. 1988); In re Padilla, 213 B.R 349, 352-53
(B.A P. 9" Gir. 1997).

99-93788- A- 13 DAVI D & KI MBERLY HI CKS CONT. HEARI NG ON MOTI ON TO
FW #5 VALUE COLLATERAL OF FI RSTPLUS
FI NANCI AL SERVI CES
5/ 17/ 00 [ 38]

Tentative Ruling: The subject property has a value of $95,000 and is
encunbered by a first deed of trust. The first deed of trust holder is owed,
according to its proof of claimfiled Septenber 27, 1999, $97,526.77.
Therefore, the respondent’s deed of trust is conpletely under-collateralized.
No portion of its claimis an allowed secured claim The claimis allowed as
general unsecured claimunless previously paid by the trustee as secured claim

The court has found the appraisal of Denis Robillard to be the best indicator
of value. First, the copies of the appraisals filed by the creditor are
illegible and very difficult to decipher. Second, the appraisal of Tinothy
Long offered by the creditor is stricken. It was filed and served on August
11. The parties stipulated that the appraisal would be filed and served on
August 4. Third, a conparison of the conparables in the Robillard and Nusser
(to the extent they were |l egible) appraisals | eads the court to concl ude that
the data gathered by Robillard is the nost accurate and relevant. Even if the
court disregarded all of his deductions fromthe conparabl e sales, the gross
sale prices of each conparable is no nore than $97,000. Robillard s conparable
sal es are geographically closer to the subject property. The Nusser analysis
of the conparables is nmuch nore cursory and is not based on an interior

i nspection of the subject property.

Any assertion by the creditor that its claimcannot be nodified because it is
secured only by a security interest in real property that is the debtor’s
princi pal residence is disposed of by In re Lam 211 B.R 36 (B.AP. 9" Cr.
1997). At least one circuit court has now followed Lam See In re Bartee,

F.3d ___, 2000 WL. 621400 (5" Cir. 2000). Wiile this court has published a
decision indicating that 11 U S.C. § 1322(b)(2) and Nobel man v. Anerican

Savi ngs Bank, 508 U.S. 324 (1993) operate to prevent a debtor from “stripping
of f” a conpletely under-secured home nortgage or deed of trust, Lamis to the
contrary. Cf. In re Shandrew, 210 B.R 829 (Bankr. E.D. Cal. 1997). O her
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recent cases follow ng Shandrew, do not persuade the court to abandon Lam See
In re Enriquez, 244 B.R 156 (Bankr. S.D. Cal. 2000); Inre Otiz, 241 B.R 466
(Bankr. E.D. Cal. 1999). \Whether or not it is conpelled to follow Lam the
court considers Lam binding. Lampermts the “strip off” despite section
1322(b)(2) if the claimis conpletely under-secured.

If the claimis conpletely under-secured, no interest need be paid on the claim
except to the extent otherwise required by 11 U . S.C. § 1325(a)(4). |If the
secured claimis $0 because the value of its collateral is $0, no interest need
be paid as required by 11 U S.C. 8§ 1325(a)(5)(B)(ii). A review of the
schedul es indicates that section 1325(a)(4) does not require interest be paid
on general unsecured clains.

Any argurment that the plan violates In re Hobdy, 130 B.R 318 (B. A P. 9" Gr.
1991) is overruled. The plan does not constitute an objection to the claim
pursuant to Fed. R Bankr.P. 3007 and 11 U.S.C. 8 502. The plan nmakes provision
for the treatnent of the claimand all other clains, and it also includes a
separate notion to value the claimas permtted by Fed.R Bankr.P. 3012 and 11
US.C 8 506(a). The plan is clearly labeled as both a plan and a notion to
value the collateral. The plan was served by the trustee on all creditors,
and, because the plan incorporated a notion to value collateral, was again
served by the debtor with a notice that the collateral for the claimwould be
val ued at the sanme tine the plan was confirned. That notion is supported by a
decl aration of the debtor as to the value of the real property that is the
debtor’s principal residence. There is nothing about the plan and the notion,
or the process to confirmthe plan and consider the notion, which amounts to a
deni al of due process.

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled. Evidence in the formof the debtors’ declaration
supports the notion. The debtor may testify regarding the value of property
owned by the debtor. Fed.R Evid. 701; So. Central Livestock Dealers, Inc., v.
Security State Bank, 614 F.2d 1056, 1061 (5'" Cir. 1980).

To the extent the creditor objects to valuation of its collateral in a
contested matter rather than an adversary proceedi ng, the objection is
overrul ed. Valuations pursuant to 11 U.S.C. 8 506(a) and Fed.R Bankr.P. 3012
are contested matters and do not require the filing of an adversary proceedi ng.
Further, even if considered in the nature of a claimobjection, an adversary
proceeding is not required. Fed.R Bankr.P. 3007. It is only when such a
notion or objection is joined with a request to determ ne the extent, validity
or priority of a security interest, or a request to avoid a lien that an
adversary proceeding is required. Fed.R Bankr.P. 7001(2). The court is not
determning the validity of a claimor avoiding a lien or security interest.
The respondent’s deed of trust will remain of record until the plan is
conpleted. Once conpleted, if the creditor will not reconvey its deed of
trust, the court will entertain an adversary proceeding. Alternatively, the
court would entertain a declaratory relief action prior to discharge in order
to establish that, upon conpletion of the plan and discharge, the debtor would
be entitled to a reconveyance of the deed of trust.

In the meantime, the court is nmerely valuing collateral. Rule 3012 specifies
that this is done by notion. Rule 3012 notions can be filed and heard any tine
during the case. It is particularly appropriate that such notions be heard in

connection with the confirmation of a plan. The value of collateral wll set
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t he upper bounds of the ampbunt of the secured claim 11 U S.C. § 506(a).
Knowi ng what the clains are likely to be is vital to assessing the feasibility
of a plan and determ ning whether the treatnent accorded to secured clains
conplies with 11 U.S.C. § 1325(a)(5).

InIn re Laskin, 222 B.R 872 (B.A P. 9" Cir. 1998), the court recogni zed a

di stinction between chapter 7 and chapter 13 cases. |In the fornmer, an attenpt

to strip off alien requires a conplaint to determne validity, priority, or

extent of the subject lien. But in a chapter 13 case lien stripping is

intertwined with the clains allowance and confirmation processes “.

[ Section] 1322(b)(2), . . . provides a Chapter 13 plan may ‘nodify the rlghts

of hol ders of secured clains, other than a claimsecured only by a securlty

interest in real property that is the debtor’s principal residence . . . and
‘secured’ in 8 1322(b)(2) is defined by reference to 8 506(a) (prOV|d|ng

for bi furcation of a claiminto secured and unsecured portions)

Section 1325(a)(5)(B)(ii) also “requires the determ nation of secured clalns in

the confirmation of Chapter 13 plans. There are no equivalent provisions in

Chapter 7. . . .7 Laskin, 222 B.R at 875. Neither confirmation of a plan

val uati on under section 506(a), nor a claimobjection necessarily require an

adversary proceedi ng. Fed.R Bankr.P. 3007.

Nor is the court finding that the “in reni liability of the property serving as
collateral is discharged by this ruling as the objecting creditor asserts in
its objection. The only discharge the debtor will receive will conme at the
conclusion of the case after all paynents are paid and all clains provided for
by the plan are satisfied.

Nor is there any necessity that the creditor first file a proof of claim The
court is not considering an objection to a claim There is no need to wait to
val ue the debtor’s assets. Knowi ng the value of the assets, including the

subj ect property, is necessary to determine if the plan conplies with 11 U S. C
8§ 1325(a)(5) and to determ ne whether the-best-interests-of-creditors test of
11 U.S.C. 8§ 1325(a)(4) has been satisfied.

To the extent the creditor asserts the valuation should be del ayed to sone
poi nt other than the effective date of the plan, this assertion is w thout
merit. The logical time to value collateral and other assets is at
confirmation or the effective date of the plan (which are usually, in the
chapter 13 context, at approxinmately the sanme tine). Wuld it nmake any sense
to value a car at the end of the case? It would not. It nakes no nore sense
to value the house at the end of the case or any other tinme after confirmation.

Courts have valued collateral as of the petition date, the confirmati on date,
the effective date of a plan, the confirmation hearing date, the filing date of
the plan, the date of the notion to value collateral, and the date of sale. In
re Wod, 190 B.R 788, 790-792 (Bankr. M D. Pa. 1996) (cases collected);
Patrick Fitzgerald, "Bankruptcy Code Section 506(a) and Undersecured Creditors:
VWat Date Valuation?" 34 UCLA L.Rev. 1953 (1987). Most courts concl ude that
coll ateral should be valued at the tinme of confirmation or at the plan's
effective date. See e.qg., In re Kennedy, 177 B.R 967 (Bankr. S.D. Ala. 1995).

This court agrees with the bankruptcy court's analysis in Kennedy -- as a
general proposition, valuation of a creditor's collateral and the fixing of its
secured claimis done at the time of confirmation. 1n re Kennedy, 177 B.R at
971-973.
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The “preservation and nmai ntenance” clause of the deed of trust is not triggered
by this ruling. That clause requires the debtor to keep the subject property
free of liens and encunbrances that threaten the priority of the objecting
creditor’s lien and to keep the property in good repair.

00- 92097- A- 13 FRANK & MARY AVI LA HEARI NG ON OBJECTI ON

KR #1 TO CONFI RVATI ON OF
CHAPTER 13 PLAN FI LED
BY ANTHONY & MARY SOUZA
7/ 25/ 00 [ 18]

Tentati ve Ruling: The objections are sustained in part. The court agrees
that the debtors may not pay directly to an attorneys’ fees due for litigation
in the state court. These fees nust first be approved by the court and paid as
an adm ni strative expense. However, the creditor nust understand that this may
work to the disadvantage of creditors. Once the fees are approved, they are
adm ni strative expense that nust be paid in full before any distribution to

ot her pre-petition creditors. |n re Tenney, 63 B.R 110, 111 (Bankr. WD

Gkl a. 1986); Shorb v. Bishop (In re Shorb), 101 B.R 185, 186-87 (B. A P. 9t
Cr. 1989); In re Hallmark, 225 B.R 192, 194 (Bankr. C. D. Cal. 1998). G ven
the attorney’s willingness to be paid in $200 a nonth up to a nmaxi mum $4, 000,
the objecting creditor may wish to carefully reconsider the objection. It wll
be sustained unless the creditor elects to accept the plan on this point. |If
the creditor reconsiders, the court will require the debtor to pay into the
plan for distribution to creditors any anbunts not paid to the attorney. It
will also require that the $200 be paid into the plan when the attorney is paid
in full.

Second, the court will nodify the stay to permit the state court action to go
forward so that the objecting creditor’s claimcan be |iquidated. Once
liquidated, its proof of claimshould be anmended.

Third, as to the objection regarding the vehicle | ease, the objection is
overruled. Once the vehicle |ease ends, the debtors will need to replace the
vehicle. They are likely to have a conparabl e expense. Therefore, an anount
equi valent to the vehicle | ease need not be contributed to the plan once the

| ease expires. If it should develop that the replacenent cost is |less than
anticipated and the debtors are able to increase the plan paynent, 11 U S.C. 8§
1329(a) permts the trustee and unsecured creditors to nove to nodify the plan
to increase the plan paynent.

Fourth, the objection that the plan has been proposed in bad faith is overrul ed
on condition that the plan is anmended as required above. The requirenent that
a plan be proposed in good faith is at issue whenever a debtor proposes to pay
a nom nal or no dividend on a claimwhich would not be discharged in a chapter
7 case. In re Warren, 89 B.R 87, 93-94 (B.AP. 9th Cr. 1988); In re Padilla,
213 B.R 349, 352-53 (B.A P. 9" Cir. 1997). \Wiether such a plan is a fair use
of chapter 13 or is a disguised chapter 7 which evades the di scharge
restrictions of 11 U.S.C. 8§ 523(a) is determned by reviewing the "totality of
the circunstances.” Goeb v. Heid (In re Goeb), 675 F.2d 1386, 1389-90 (9th
Cir. 1982).

It is well established that a nominal or no dividend to creditors is not
necessarily bad faith. |In re Goeb, 675 F.2d at 1389-90; In re Warren, 89 B.R
at 92. But, as enphasized by the court in Goeb, "bankruptcy courts cannot
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substitute a glance at the anount to be paid under the plan for review of the

totality of circunstances.” |In re Goeb, 675 F.2d at 1391; In re Warren, 89

B.R at 92.

Courts exam ning the "totality of the circunstances” | ook at such factors as:
1. The anount of the proposed paynments and the anmpbunt of the debtor's
sur pl us;

2. The debtor's enpl oynent history, ability to earn, and |ikelihood of
future increases in inconeg;

3. The probabl e or expected duration of the plan

4. The accuracy of the plan's statenments of the debts, expenses and

per cent age of repaynent of unsecured debt, and whether any inaccuracies

are an attenpt to mslead the court;

5. The extent of preferential treatment between classes of creditors;

6. The extent to which secured clains are nodified;

7. The type of debt sought to be di scharged, and whet her any such debt
i s nondi schargeable in chapter 7;

8. The exi stence of special circunstances such as inordinate nedica
expenses;
9. The frequency with which debtor has sought relief under the

Bankr upt cy Code;

10. The notivation and sincerity of the debtor in seeking chapter 13
relief; and

11. The burden which the plan's admnistration would place upon the
trustee.

The debtors have proposed a plan of the maxi mum duration despite their advanced
ages. They have mnimal incone and do not have the prospect of any significant
increase in incone. The debtors are surrendering a luxury itemthat is
encunbered by a secured claim The creditor’s claimis disputed, but despite

t he di spute the debtors repaid $18,000 prior to the filing of the petition.

The debtors estimate the remaining debt is $32,000. Wth this claimanount,
the plan prom ses a 34%di vidend. However, if the claimis allowed in a
greater anmount, this dividend will likely be decreased. The only circunstance
suggesting bad faith is the fact that the claimof the objecting creditor may
be nondi schargeable in a chapter 7. This alone is not enough for the court to
conclude the plan has been proposed in bad faith.

00- 92425- A- 13 JOSE & LI SA RODRI GUEZ HEARI NG ON OBJECTI ONS TO
PROPOSED CHAPTER 13 PLAN AND
CONFI RVATI ON FI LED BY CHASE
MANHATTAN MORTGAGE CORPORATI ON
7/ 27/ 00 [9]

Tentative Ruling: No t el ephoni c appearance is pernmitted to counsel for the
party placing this matter on cal endar because it did not include a notion
control nunber as required by the local rules.

The objections are overruled. First, the plan |length, 40 nonths, is necessary.
The debtors’ incone, nonthly expenses, and other secured clainms do not permt

payment over a shorter period. |In this circunstance, courts have found cause
to go beyond 36 nmonths in order for the debtor to nmanage priority clains or
arrears on hone nortgages. See e.g., In re Masterson, 147 B.R 295 (Bankr. D

N.H 1992); Inre Fries, 68 B.R 676 (Bankr. E. D. Pa. 1986); Phil adel phia Sav.
Fund Soc’y. v. Stewart, 16 B.R 460 (E.D. Pa. 1981). |In short, cause is

Page 25



37.

38.

nmeasured by the benefit to and need of the debtors. |In re Coburn, 175 B.R
400, 402 (Bankr. D. Ore. 1994). Further, the plan provides for the paynent of
interest on the pre-petition arrears further elimnating any prejudice caused
by the termof the plan.

Second, there is a bona fide dispute regarding the anount of the pre-petition
arrears. Because the confirmation of the plan has no inpact on the amount of
the claim the court will permit the clains objection process outlined in
Ceneral Order 00-02 to play out. That order sets a deadline for objecting to
claims. |If the claimis as stated by the creditor, it wll be incunbent on
themto anend the plan on pain of dismssal.

Third, the debtors have explained the reason for the default of the plan
confirmed in their first case. The difficulty was due to M. Rodriquez
illness and absence fromwrk. He is back at work. Further, the debtors are
surrendering a vehicle to the creditor secured by it to maxim ze their chances
of saving their honme. The plan has been filed in good faith. 11 U S. C 8§
1325(a) (3).

00-92425- A-13 JOSE & LI SA RODRI GUEZ HEARI NG ON MOTI ON FOR

SPS #1 RELI EF FROM AUTOVATI C STAY

CHASE MANHATTAN MORTGAGE PART |

CORPORATI ON VS. 7/ 27/ 00 [11]

Tentative Ruling: The notion is denied. The court incorporates the findings

inits ruling on the novant’s objections to confirmation. The debtors are not
in default of their proposed plan. Wile there is no equity, the novant’s
collateral, the debtors’ home, is necessary to their personal financia
reorgani zati on

00- 92061- A- 13 CARI DAD O JAZM N HEARI NG ON OBJECTI ONS
TO PROPOSED CHAPTER 13 PLAN
AND CONFI RVATI ON FI LED BY
PRI NCI PAL RES| DENTI AL
MORTGAGE, | NC,
7/ 24/ 00 [ 10]

Tentative Ruling: No t el ephoni c appearance is pernmitted to counsel for the
party placing this matter on cal endar because it did not include a notion
control number as required by the local rules. The objection is overrul ed.
First, as to the plan term the objection is overruled. The debtor's incone,
nmont hl y expenses, and other secured clains do not permt paynment over a shorter
period. In this circunstance, courts have found cause to go beyond 36 nonths
in order for the debtor to manage priority clains or arrears on home nortgages.
See e.g., In re Masterson, 147 B.R 295 (Bankr. D. N.H 1992); In re Fries, 68
B.R 676 (Bankr. E.D. Pa. 1986); Phil adel phia Sav. Fund Soc'y. v. Stewart, 16
B.R 460 (E.D. Pa. 1981). In short, cause is neasured by the benefit to and
need of the debtor. [In re Coburn, 175 B.R 400, 402 (Bankr. D. Ore. 1994).
Further, the plan provides for the paynent of interest on the pre-petition
arrears further elimnating any prejudice caused by the termof the plan. The
plan conplies with 11 U S.C. 88 1322(b)(5) and 1322(d).

Second, there is a bona fide dispute regarding the anount of the pre-petition
arrears. Because the confirmation of the plan has no inpact on the anount of
the claim the court will permt the clains objection process outlined in
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Ceneral Order 00-02 to play out. That order sets a deadline for objecting to
claims. |If the claimis as stated by the creditor, it wll be incunbent on
themto anend the plan on pain of dism ssal. Because the plan termis not yet

t he maxi mum 60 nonths, there is roomto anmend the plan to provide for the claim
if it is as clained by the creditor.

MATTERS REMOVED FROM CALENDAR FOR RESCLUTI ON W THOUT ORAL ARGUMENT BEG N HERE. I N
THESE MATTERS, THE RESPONDENT TYPI CALLY FAI LED TO FI LE WRI TTEN OPPOSI TI ON AS

REQUI RED BY LOCAL RULES 4001-1 AND/ OR 9014-1 OR A PRI OR COURT ORDER. G VEN THE LACK
OF WRI TTEN OPPCSI TI ON, OR FOR THE OTHER REASONS G VEN I N THE RULI NG THESE MATTERS
ARE SUI TABLE FOR DI SPCSI TI ON W THOUT HEARI NG | F THE MOVANT/ OBJECTI NG PARTY AND
RESPONDENT HAVE AGREED TO A CONTI NUANCE OR TO A STI PULATI ON, NOTI FY THE COURTROOM
DEPUTY CLERK AND THE FI NAL RULI NG WLL BE VACATED. |F YOU DO NOT NOTI FY THE
COURTROOM DEPUTY CLERK, | NCLUDE A PROVI SI ON VACATI NG THE FI NAL RULI NG I N YOUR

STI PULATI ON OR ORDER

39. 99-90323-A-13 JAMES & OLGA DERBY HEARI NG ON MOTI ON FOR
CWN #1 RELI EF FROM AUTOVATI C STAY
GE CAPI TAL MORTGAGE SERVI CES, PART |
I NC. VS. 7/ 25/ 00 [30]
Fi nal Ruling: This nmotion for relief fromthe automatic stay has been fil ed
pursuant to LBR 4001-1, Part |I. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this
local rule is considered as consent to the granting of the notion. See CGhazal
v. Moran, 46 F.3d 52, 53 (9" Gr. 1995). Therefore, the matter will be

resol ved without oral argunent. The notion is granted pursuant to 11 U S.C. §
362(d)(1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obtai n possession of the subject property followi ng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installnments be paid directly to the
nmovant. The debtor has failed to pay two post-petition installnents. Fees and
costs of $675 or, if less, the anpbunt actually billed to the novant by counsel,
are awarded pursuant to 11 U S.C. 8§ 506(b). These fees may be enforced agai nst
the novant’s collateral. This award may not be enforced agai nst the debtor.
However, if the debtor wishes to cure the |oan default, these fees nust be
paid. The 10-day period specified in Fed.R Bankr.P. 4001(a)(3) is not waived.
That period, however, shall run concurrently with the 7-day period specified in
Cal. Cv. Code 8§ 2924qg(d).

40. 00-90927-A-13 TI MOTHY L. KING HEARI NG ON MOTI ON FOR
CK #1 RELI EF FROM AUTOVATI C STAY
DEERE CREDI T, I NC. VS PART |

7/ 13/ 00 [13]

Fi nal Ruli ng: The parties have resolved this matter by stipulation. The
parties shall submt a witten stipulation together with an appropriate order.

41. 00- 90528- A- 13 ERI C WAYNE RENSHAW HEARI NG ON MOTI ON FOR
AC #1 RELI EF FROM AUTOVATI C STAY ETC
CALI FORNI A HOUSI NG FI NANCE AGENCY VS. PART ||
7/ 18/ 00 [ 30]
Fi nal Ruli ng: This notion for relief fromthe automatic stay has been filed
pursuant to LBR 4001-1, Part II. The failure of the debtor, the trustee, and
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all other parties in interest to file witten opposition as required by this

| ocal rule is considered as consent to the granting of the notion. See CGhazal
v. Moran, 46 F.3d 52, 53 (9" Gir. 1995). Therefore, the matter will be

resol ved without oral argument. The notion is granted pursuant to 11 U S.C. §
362(d)(1) to permt the nobvant to conduct a nonjudicial foreclosure sale and to
obt ai n possession of the subject property followi ng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installnments be paid directly to the
nmovant. The debtor has failed to pay five post-petition installnents. Fees
and costs of $675 or, if less, the amobunt actually billed to the novant by
counsel, are awarded pursuant to 11 U S.C. 8§ 506(b). These fees may be
enforced against the novant’s collateral. This award may not be enforced

agai nst the debtor. However, if the debtor wi shes to cure the |oan default,

t hese fees nust be paid. The 10-day period specified in Fed. R Bankr.P.
4001(a)(3) is not waived. That period, however, shall run concurrently wth
the 7-day period specified in Cal. Cv. Code § 2924g(d).
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44,

99- 94828- A- 13 ERI C RENA HOUSTON HEARI NG ON MOTI ON FOR
EGS #1 RELI EF FROM AUTOVATI C STAY
AURORA LOAN SERVI CES, INC. VS. PART |1

7/ 24/ 00 [ 33]

Fi nal Ruling: The parties have resolved this matter by stipulation. The
parties shall submit a witten stipulation together with an appropriate order.

99-95429- A-13 M CHAEL STEVEN MCCORMACK HEARI NG ON MOTI ON FOR

EAV #2 RELI EF FROM AUTOVATI C STAY
SECURI TY PACI FI C NATI ONAL BANK PART |

ET AL. VS 7/ 21/ 00 [ 36]

Fi nal Ruling: This nmotion for relief fromthe automatic stay has been fil ed
pursuant to LBR 4001-1, Part Il. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this
local rule is considered as consent to the granting of the notion. See CGhazal
v. Moran, 46 F.3d 52, 53 (9" Gr. 1995). Therefore, the matter will be

resol ved without oral argunent. The notion is granted pursuant to 11 U S.C. §
362(d)(1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obtai n possession of the subject property followi ng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installnments be paid directly to the
nmovant. The debtor has failed to pay three post-petition installnents. The
senior lien creditor has obtained relief fromthe automatic stay. Fees and
costs of $675 or, if less, the ampbunt actually billed to the novant by counsel,
are awarded pursuant to 11 U S.C. 8 506(b). These fees may be enforced agai nst
the novant’s collateral. This award may not be enforced agai nst the debtor.
However, if the debtor wishes to cure the |oan default, these fees nust be
paid. The 10-day period specified in Fed.R Bankr.P. 4001(a)(3) is not waived.
That period, however, shall run concurrently with the 7-day period specified in
Cal. Cv. Code 8§ 2924g(d).

00-91232- A-13 JAMES G FERREI RA HEARI NG ON MOTI ON FOR
AJH #1 RELI EF FROM AUTOVATI C STAY ETC
COUNTRYW DE HOVE LOANS, | NC. VS PART |1

7/ 26/ 00 [ 9]
Fi nal Ruli ng: This notion for relief fromthe automatic stay has been filed
pursuant to LBR 4001-1, Part II. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this
local rule is considered as consent to the granting of the notion. See CGhazal
v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). Therefore, the matter will be

resol ved without oral argunent. The notion is granted pursuant to 11 U S.C. §
362(d) (1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obtai n possession of the subject property followng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installnments be paid directly to the
novant. The debtor has failed to pay three post-petition installnents.

Because the nmovant has not established that the value of its collateral exceeds
the amount of its claim the court awards no fees and costs. 11 U.S.C §
506(b). The 10-day period specified in Fed.R Bankr.P. 4001(a)(3) is not

wai ved. That period, however, shall run concurrently with the 7-day period
specified in Cal. Cv. Code 8§ 2924g(d). The opposition filed August 11 is
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45.

46.

stricken as untinely. QOpposition was due five court days prior to the hearing.
This was filed two court days prior to the hearing and after this ruling was
prepared. The opposition consists of any attorney declaration. It includes
not hi ng but inadm ssible hearsay regardi ng what the debtor told the attorney.
If tinmely, the opposition would not be persuasive.

99-95234- A-13 ERI C & AMBER HOYT HEARI NG ON MOTI ON FOR
OHP #1 RELI EF FROM AUTOVATI C STAY ETC
COUNTRYW DE HOVE LOANS, | NC. VS. PART |1

7/ 7/ 00 [ 24]
Fi nal Ruling: This nmotion for relief fromthe automatic stay has been fil ed
pursuant to LBR 4001-1, Part I1. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this
local rule is considered as consent to the granting of the notion. See CGhazal
v. Mran, 46 F.3d 52, 53 (9" Cir. 1995). Therefore, the matter will be
resolved without oral argunent. The notion is granted pursuant to 11 U S.C. §
362(d) (1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obt ai n possessi on of the subject property follow ng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installnments be paid directly to the
novant. The debtor has failed to pay four post-petition installnments. Because
t he novant has not established that the value of its collateral exceeds the
anmount of its claim the court awards no fees and costs. 11 U . S.C. 8§ 506(b).
The 10-day period specified in Fed.R Bankr.P. 4001(a)(3) is not waived. That
period, however, shall run concurrently with the 7-day period specified in Cal.
Civ. Code § 29249(d).

99-91935- A-13 RUSSELL & ELI ZABETH HEARI NG ON MOTI ON FOR

SRA #1 MONTGOVERY RELI EF FROM AUTOVATI C STAY
SECURI TY NATI ONAL SERVI CI NG PART |

CORPORATI ON ET AL. VS. 6/ 26/ 00 [ 24]

Fi nal Ruling: This nmotion for relief fromthe automatic stay has been fil ed
pursuant to LBR 4001-1, Part I1. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this
local rule is considered as consent to the granting of the notion. See CGhazal
v. Mran, 46 F.3d 52, 53 (9" Cir. 1995). Therefore, the matter will be
resolved without oral argunent. The notion is denied as noot. The debtors
proposed a plan that provided for the surrender of the novant’'s real property
collateral to its predecessor in interest. The plan provided at Part 1V,

par agr aph E

If the Debtor proposes to surrender collateral to a secured creditor, the
Debt or shall pronptly acconplish the surrender unless the creditor refuses
to accept the property. . . . As to real property, this nmeans that the
Debt or consents to term nation of the automatic stay to permt a non-
judicial foreclosure of the real property and the Debtor shall surrender
possession inmedi ately after the foreclosure sale. Entry of the
confirmation order shall constitute an order nodifying the automatic stay
of 11 U.S.C. § 362 to allow any secured creditor whose collateral is being
surrendered to receive or foreclose upon that collateral and to exercise
its rights and renedi es against its collateral

The plan was confirnmed on July 19, 1999. Therefore, there is no need to
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48.

49.

term nate the stay because it was term nated when the plan was confirmed. The
order denying the nmotion may clarify that the prior termnation of the stay
inures to the benefit of the nmovant, Nationscredit’s successor.

00-90138- A- 13 LESPER BEAN HEARI NG ON MOTI ON FOR
CD #1 RELI EF FROMV AUTOVATI C STAY
HFTA FI RST FI NANCI AL CORP. VS. PART |
7/ 20/ 00 [12]
Fi nal Ruli ng: This notion for relief fromthe automatic stay has been filed
pursuant to LBR 4001-1, Part II. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this
local rule is considered as consent to the granting of the notion. See CGhazal
v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). Therefore, the matter will be

resol ved without oral argunent. The notion is granted pursuant to 11 U S.C. §
362(d) (1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obtai n possession of the subject property followng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installments be paid directly to the
novant. The debtor has failed to pay four post-petition installnments. Fees
and costs of $675 or, if less, the anount actually billed to the novant by
counsel, are awarded pursuant to 11 U . S.C. 8§ 506(b). These fees nmay be
enforced agai nst the novant’s collateral. This award may not be enforced

agai nst the debtor. However, if the debtor wi shes to cure the | oan default,
these fees nust be paid. The 10-day period specified in Fed.R Bankr.P.
4001(a)(3) is not waived. That period, however, shall run concurrently with
the 7-day period specified in Cal. Cv. Code § 2924g(d).

00-91759- A- 13 SHANA M AGRELLA CONT. HEARI NG ON MOTI ON
FW #2 TO AMEND CHAPTER 13 CASE
7/ 14/ 00 [ 27]

Fi nal Ruli ng: The novant or the objecting party has voluntarily dismssed the
matter on cal endar.

00- 91565- A-13 CHRI S & KATHY W SNI ESKI HEARI NG ON MOTI ON FOR
AJH #1 RELI EF FROM AUTOVATI C STAY ETC
BANKERS TRUST COWMPANY OF CALI FORNI A VS. PART |1

7/ 31/ 00 [25]
Fi nal Ruling: This nmotion for relief fromthe automatic stay has been fil ed
pursuant to LBR 4001-1, Part 1. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this
local rule is considered as consent to the granting of the notion. See CGhazal
v. Mran, 46 F.3d 52, 53 (9" Cir. 1995). Therefore, the matter will be
resolved without oral argunent. The notion is granted pursuant to 11 U S.C. §
362(d) (1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obt ai n possession of the subject property followi ng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installnments be paid directly to the
novant. The debtor has failed to pay three post-petition installnents.

Because the novant has not established that the value of its collateral exceeds
the anount of its claim the court awards no fees and costs. 11 U S.C. 8§
506(b). The 10-day period specified in Fed.R Bankr.P. 4001(a)(3) is not

wai ved. That period, however, shall run concurrently with the 7-day period
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51.

52.

specified in Cal. Cv. Code § 2924¢g(d).

00- 91565- A-13 CHRI S & KATHY W SNI ESKI HEARI NG ON TRUSTEE' S

RDG #1 OBJECTI ON TO DEBTORS
CLAI M OF EXEMPTI ONS
7/ 7/ 00 [18]

Fi nal Ruli ng: The novant or the objecting party has voluntarily dismssed the
matter on cal endar.

99-94671- A-13 M GUEL & ANG E HERRERA HEARI NG ON MOTI ON FOR

TJS #1 RELI EF FROM AUTOVATI C STAY
FEDERAL NATI ONAL MORTGAGE PART |1

ASSCCI ATI ON VS. 7/ 25/ 00 [ 63]

Fi nal Ruli ng: This notion for relief fromthe automatic stay has been filed
pursuant to LBR 4001-1, Part II. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this
local rule is considered as consent to the granting of the notion. See CGhazal
v. Moran, 46 F.3d 52, 53 (9" Gir. 1995). Therefore, the matter will be

resol ved without oral argunent. The notion is granted pursuant to 11 U S.C. §
362(d) (1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obtai n possession of the subject property followng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installments be paid directly to the
nmovant. The debtor has failed to pay four post-petition installnments. Because
t he novant has not established that the value of its collateral exceeds the
amount of its claim the court awards no fees and costs. 11 U S.C. § 506(b).
The 10-day period specified in Fed. R Bankr.P. 4001(a)(3) is not waived. That
period, however, shall run concurrently with the 7-day period specified in Cal.
Civ. Code § 29249(d).

97-92173- A-13 RONALD & ELI ZABETH MONK HEARI NG ON MOTI ON FOR
ASW #1 RELI EF FROM AUTOVATI C STAY
OCVEN FEDERAL BANK FSB VS. PART |
7/ 26/ 00 [ 35]
Fi nal Ruli ng: This notion for relief fromthe automatic stay has been filed
pursuant to LBR 4001-1, Part II. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this
local rule is considered as consent to the granting of the notion. See CGhazal
v. Moran, 46 F.3d 52, 53 (9" Gir. 1995). Therefore, the matter will be

resol ved without oral argunent. The notion is granted pursuant to 11 U S.C. §
362(d) (1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obt ai n possession of the subject property follow ng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installments be paid directly to the
nmovant. The debtor has failed to pay three post-petition installnents. Fees
and costs of $675 or, if less, the anount actually billed to the novant by
counsel, are awarded pursuant to 11 U S.C. 8§ 506(b). These fees nmay be
enforced against the novant’s collateral. This award may not be enforced

agai nst the debtor. However, if the debtor wi shes to cure the | oan default,
these fees nust be paid. The 10-day period specified in Fed.R Bankr.P.
4001(a)(3) is not waived. That period, however, shall run concurrently with
the 7-day period specified in Cal. Cv. Code § 2924g(d).
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98-95785- A-13 JOSEPH & NMARY ALVAREZ HEARI NG ON MOTI ON FOR

TIH #1 RELI EF FROM AUTOVATI C STAY
M DFI RST BANK VS. PART ||
7/ 19/ 00 [ 26]
Fi nal Ruling: This nmotion for relief fromthe automatic stay has been fil ed
pursuant to LBR 4001-1, Part II. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this

| ocal rule is considered as consent to the granting of the notion. See CGhazal
v. Moran, 46 F.3d 52, 53 (9" Gir. 1995). Therefore, the matter will be

resol ved without oral argument. The notion is granted pursuant to 11 U S.C. §
362(d)(1) to permt the nobvant to conduct a nonjudicial foreclosure sale and to
obt ai n possession of the subject property followi ng sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installnments be paid directly to the
nmovant. The debtor has failed to pay four post-petition installnments. Because
t he novant has not established that the value of its collateral exceeds the
anmount of its claim the court awards no fees and costs. 11 U.S.C. 8§ 506(b).
The 10-day period specified in Fed. R Bankr.P. 4001(a)(3) is not waived. That
period, however, shall run concurrently with the 7-day period specified in Cal.
Civ. Code § 29249(d).

00- 90088- A- 13 ANTHONY & MARYAN FULLER HEARI NG ON MOTI ON FOR

EGS #1 RELI EF FROM AUTOVATI C STAY

FI RST NATI ONW DE MORTGAGE PART |

CORP. VS. 7/ 24/ 00 [ 23]

Fi nal Ruling: This nmotion for relief fromthe automatic stay has been fil ed
pursuant to LBR 4001-1, Part |I. The failure of the debtor, the trustee, and

all other parties in interest to file witten opposition as required by this

| ocal rule is considered as consent to the granting of the notion. See CGhazal
v. Moran, 46 F.3d 52, 53 (9" Gir. 1995). Therefore, the matter will be

resol ved without oral argument. The notion is granted pursuant to 11 U S.C. §
362(d)(1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obt ai n possessi on of the subject property following sale. The novant is
secured by a deed of trust encunbering the debtor’s residence. The plan
requires that the post-petition note installnments be paid directly to the
nmovant. The debtor has failed to pay three post-petition install nments.

Because the novant has not established that the value of its collateral exceeds
the ampunt of its claim the court awards no fees and costs. 11 U S.C. §
506(b). The 10-day period specified in Fed. R Bankr.P. 4001(a)(3) is not

wai ved. That period, however, shall run concurrently with the 7-day period
specified in Cal. Cv. Code § 2924¢g(d).

00- 90300- A- 13 RAY & TRACY PARMER HEARI NG ON MOTI ON FOR
CLH #2 ORDER TO SELL REAL PROPERTY

(08T)

8/ 7/ 00 [ 28]
Fi nal Ruli ng: Wil e the debtors requested an order shortening time for this
hearing, they failed to subnmit a proposed order. The request for that order is
granted. In the future, if no order is submtted, the underlying notion wll

not appear on cal endar.
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The notion to sell real property is granted on the condition that the sale
proceeds are used to pay all liens of record in a manner consistent with the

pl an. Insofar as surplus sale proceeds are avail able, they shall be paid over
to the trustee for distribution to creditors pursuant to the plan. However,
unl ess this paynent is sufficient to pay all unsecured creditors in full, this
paynment will not pay off the plan. The plan requires paynents for 60 nonths.
Wil e the plan prom ses a 0% dividend to unsecured creditors, it also provides:
“Unl ess the all owed unsecured clains are paid in full, the plan paynents shal
be all of the Debtor’s projected disposable incone and shall continue for not

| ess than 36 nonths. The plan shall not termnate earlier than the stated plan
termor 36 nonths, whichever is |onger.”

99-94003- A-13 MANUEL & ELI ZABETH VASQUEZ HEARI NG ON OBJECTI ON

FW #1 TO ALLOMNCE OF CLAI M OF
HOUSEHOLD RETAI L SERVI CES,
I NC.

7/7/00 [17]

Fi nal Ruli ng: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for

di sposition w thout hearing. The objection is sustained. Wen a claimis
based on a witing, the original or a duplicate shall be filed with the proof
of claim |If the witing has been | ost or destroyed, a statenent of the

ci rcunstances of the loss or destruction shall be filed with the claim
Fed. R Bankr.P. 3001(c). The claimnt has attached a bl ank exenplar of its
credit agreenent. That agreenent provides for a security interest in itens
purchased with the credit card. However, there is no evidence this credit card
agreenent was signed by the debtors. Further, when a security interest is
claimed in the property of the debtors, the proof of claimnust be acconpani ed
by evidence of perfection of the security interest. Fed.R Bankr.P. 3001(d).
Since this appears to be a consuner credit situation, filing a financing
statenent was probably unnecessary to perfect a security interest. Cal. Comm
Code 8§ 9302(1)(d). However, the proof of claimidentifies no particular
security nor a general security type. This is inmportant since the credit card
is good for purchases only at Costco. Costco sells itens that are both durable
and nondurable. |[|f the debtors purchased only food, for exanple, the security
is illusory since the food has certainly be consuned. W thout sone indication
of the security and sone evidence that is durable, the proof of claimis not
entitled to be deenmed prina facie evidence of the clainis validity.
Fed. R Bankr.P. 3001(f). It is allowed as a general unsecured claim

99- 94003- A- 13 MANUEL & ELI ZABETH VASQUEZ HEARI NG ON OBJECTI ON

FW #2 TO ALLOMNCE OF CLAI M OF
MOCSE FEDERAL CREDI T UNI ON
717/ 00 [ 14]

Fi nal Ruli ng: The creditor has failed to respond to the matter on cal endar.

Because it has cone forward with no opposition, this matter is suitable for

di sposition w thout hearing. The objection is sustained and the claimis

all owed as a general unsecured claim The claimis based on the pre-petition
use of a credit card issued by the claimant. Such clains are not entitled to
priority status. 11 U S.C. § 507.

00-90206- A-13 JOAQUIN W LLI AM ALVERNAZ CONT. HEARI NG ON OBJECTI ONS
BBS #1 TO DEBTOR S CLAI M OF
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EXEMPTI ONS FI LED BY JAMES
MELLO
4/3/00 [11]

Fi nal Ruling: The parties have continued the hearing on this matter to August
29, 2000, at 9:00 a.m

00- 90606- A- 13 JERRY & JANET LEFORS HEARI NG ON MOTI ON TO
VLC #1 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
7/ 20/ 00 [ 15]

Fi nal Ruling: The notion is granted. The nodified plan conplies with 11
U S C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

00-92211- A-13 DARRYL & MARYLI NDA COLLI NS HEARI NG ON OBJECTI ON

SW #1 TO DEBTORS' CHAPTER 13 PLAN
FI LED BY GVAC
7/ 19/ 00 [10]

Fi nal Ruling: The debtors have stipulated to increase the valuation of the

vehicle to the anmount clainmed by the objecting creditor and to nodify the plan
to provide for a secured claimof $9,465.63. On condition that the plan is so
nodi fied, the objection is overruled. Note: counsel for the creditor should
alter its records to reflect the correct address for debtors’ counsel — it is
1301 K Street and not 1303 K Street.

00- 92012- A- 13 LUKE & CYNTHI A DEBOARD HEARI NG ON MOTI ON TO

FW #1 VALUE COLLATERAL HELD BY
HENDRI CKSON' S TURLOCK MUSI C
7/ 14/ 00 [10]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition without hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S.C 8 506(a), is granted. The respondent’s collateral had a val ue of $500
on the date of the petition. $500 of its claimis an allowed secured claim
When pai d $500, the secured claimshall be satisfied in full and the collatera
free of the respondent’s lien. The rermainder of its claimis allowed as a
general unsecured claimunless previously paid by the trustee as a secured
claim

00-92016- A-13 ROY & BETTY NORDFELT HEARI NG ON MOTI ON TO
FW #1 VALUE COLLATERAL OF PECPLES
BANK

7/11/00 [ 9]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for

di sposition w thout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
US. C 8 506(a), is granted. The respondent’s collateral had a val ue of
$14,000 on the date of the petition. $14,000 of its claimis an all owed
secured claim Wen paid $14,000, the secured claimshall be satisfied in ful
and the collateral free of the respondent’s lien. The remainder of its claim
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64.

65.

66.

67.

is allowed as a general unsecured clai munless previously paid by the trustee
as a secured claim

96-90517- A- 13 DONALD PETER GAREl S HEARI NG ON MOTI ON TO

VLC #2 MODI FY DEBTOR S CONFI RVED
CHAPTER 13 PLAN
7/ 19/ 00 [ 37]

Fi nal Ruli ng: The notion is granted. The nodified plan conplies with 11
U S.C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

99-91517-A-13 M CHAEL R VANSLYKE HEARI NG ON MOTI ON FOR
CCR #1 ORDER TO SELL PROPERTY FREE
AND CLEAR OF LI ENS
8/ 8/ 00
Fi nal Ruli ng: The notion to sell real property is granted on the condition
that the sale proceeds are used to pay all liens of record in a manner

consistent with the plan. The request to sell free and clear of liens is
denied. The notion itself indicates that liens of record will be paid in full.
Further, to the extent the debtor may wish to not pay a particular lien, the
showi ng required by 11 U S.C. 8§ 363(f) has not been nmade. Insofar as surplus
sal e proceeds are avail able, they shall be paid over to the trustee for
distribution to creditors pursuant to the plan after deducting any costs of
sal e and paynent of the honestead exenption anount to the debtor.

98- 90020- A- 13 EDWARD & CUTI E GEORGE HEARI NG ON MOTI ON TO

FW #1 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
7/ 10/ 00 [ 32]

Fi nal Ruli ng: The notion is granted on condition that it is further nodified
to provide for the secured clains of Providian and Alliance as requested by the
trustee. As further nodified, the plan conplies with 11 U S. C. 8§ 1322(a) &
(b), 1323(c), 1325(a), and 1329.

98-90020- A-13 EDWARD & CUTI E GEORGE HEARI NG ON MOTI ON TO
FW #2 VALUE COLLATERAL OF G & G
MOTORS

7/ 10/ 00 [ 36]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition without hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S.C 8 506(a), is granted. The respondent’s collateral had a value of $2,400
on the date of the petition. $2,400 of its claimis an allowed secured claim
When pai d $2,400, the secured claimshall be satisfied in full and the
collateral free of the respondent’s lien. The remainder of its claimis

all oned as a general unsecured claimunless previously paid by the trustee as a
secured claim

00-91522- A-13 M CHAEL & PATRICI A SILVA HEARI NG ON MOTI ON

FW #1 TO VALUE COLLATERAL OF
FI RESI DE THRI FT
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69.

7/ 13/ 00 [ 18]

Fi nal Ruli ng: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for

di sposition w thout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S C 8 506(a), is granted. The respondent’s collateral had a val ue of
$13,000 on the date of the petition. $13,000 of its claimis an allowed
secured claim Wen paid $13,000, the secured claimshall be satisfied in ful
and the collateral free of the respondent’s lien. The remainder of its claim
is allowed as a general unsecured claimunless previously paid by the trustee
as a secured claim

00-91522- A-13 M CHAEL & PATRI CI A SI LVA HEARI NG ON MOTI ON TO
FW #4 AVEND CHAPTER 13 PLAN
7/ 13/ 00 [ 26]

Fi nal Ruli ng: The notion is granted. There are no tinely objections to the
amended plan. The anmended plan conplies with 11 U. S.C. 88 1322 and 1325(a) and
is therefore confirned.

00-91622- A-13 DAVID & CONNI E RILL HEARI NG ON OBJECTI ON
RLE #1 TO CONFI RVATI ON OF CHAPTER 13
PLAN FI LED BY FORD MOTOR
CREDI T COVPANY
7/ 14/ 00 [ 14]

Fi nal Ruling: The parties have continued the hearing on this matter to
Sept enber 12, 2000, at 9:00 a.m
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97-94619- A- 13 DAVI D & MARI AN SANDERSON HEARI NG ON FI RST MOTI ON
SAS #2 TO MODI FY CHAPTER 13 PLAN
7/ 14/ 00 [ 26]

Fi nal Ruling: The notion is granted. The nodified plan conplies with 11
U S C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

00-91723- A-13 PHI LLI P & BECKY SCHM TT HEARI NG ON TRUSTEE' S

RDG #1 OBJECTI ON TO CONFI RVATI ON OF
PLAN AND MOTI ON TO DI SM SS
7/ 12/ 00 [ 28]

Fi nal Ruli ng: The novant or the objecting party has voluntarily dismssed the
matter on cal endar.

00- 91425- A- 13 STEPHEN LANCASTER HEARI NG ON MOTI ON TO
FW #1 AVEND DEBTOR S UNCONFI RVED
CHAPTER 13 PLAN
7/ 11/ 00 [ 21]

Fi nal Ruling: The notion is granted. There are no tinely objections to the

anmended plan. The anmended plan conplies with 11 U. S.C. 88 1322 and 1325(a) and
is therefore confirmed.

00-92131- A-13 DARRELL & JANET BI LLI NGS HEARI NG ON MOTI ON TO
FW #2 VALUE COLLATERAL OF NORWEST
FI NANCI AL

7/ 12/ 00 [ 16]

Fi nal Ruli ng: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition without hearing. The subject property has a value of $128,000 and
is encunbered by a first and second deed of trust. The first deed of trust

hol der is owed $110, 000 and the second deed of trust holder is owed $22, 000.
Therefore, the respondent’s deed of trust is conpletely under-collateralized.
No portion of its claimis an allowed secured claim The claimis allowed as
general unsecured claimunless previously paid by the trustee as secured claim

Any assertion by the creditor that its claimcannot be nodified because it is
secured only by a security interest in real property that is the debtor’s
princi pal residence is disposed of by In re Lam 211 B.R 36 (B.AP. 9" Cr.
1997). At least one circuit court has now followed Lam See In re Bartee,
F.3d ___, 2000 WL. 621400 (5" Cir. 2000). Wiile this court has published a
decision indicating that 11 U S. C. § 1322(b)(2) and Nobel man v. Anrerican

Savi ngs Bank, 508 U.S. 324 (1993) operate to prevent a debtor from “stripping
of f” a conpl etely under-secured hone nortgage or deed of trust, Lamis to the
contrary. O . In re Shandrew, 210 B.R 829 (Bankr. E.D. Cal. 1997). Oher
recent cases follow ng Shandrew, do not persuade the court to abandon Lam See
In re Enriquez, 244 B.R 156 (Bankr. S.D. Cal. 2000); Inre Otiz, 241 B.R 466
(Bankr. E.D. Cal. 1999). Wether or not it is conpelled to follow Lam the
court considers Lam binding. Lampermts the “strip off” despite section
1322(b)(2) if the claimis conpletely under-secured.

If the claimis conpletely under-secured, no interest need be paid on the claim
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except to the extent otherwise required by 11 U S. C. § 1325(a)(4). If the
secured claimis $0 because the value of its collateral is $0, no interest need
be paid as required by 11 U . S.C. 8§ 1325(a)(5)(B)(ii). A review of the
schedul es indicates that section 1325(a)(4) does not require interest be paid
on general unsecured cl ai ns.

Any argurment that the plan violates In re Hobdy, 130 B.R 318 (B.A P. 9" Gr.
1991) is overruled. The plan does not constitute an objection to the claim
pursuant to Fed. R Bankr.P. 3007 and 11 U.S.C. §8 502. The plan nmakes provision
for the treatnent of the claimand all other clains, and it also includes a
separate notion to value the claimas permtted by Fed.R Bankr.P. 3012 and 11
U S C 8§ 506(a). The plan is clearly |abeled as both a plan and a notion to
value the collateral. The plan was served by the trustee on all creditors,
and, because the plan incorporated a notion to value collateral, was again
served by the debtor with a notice that the collateral for the claimwould be
valued at the sane tine the plan was confirned. That notion is supported by a
decl aration of the debtor as to the value of the real property that is the
debtor’s principal residence. There is nothing about the plan and the notion,
or the process to confirmthe plan and consider the notion, which amounts to a
deni al of due process.

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled. Evidence in the formof the debtors’ declaration
supports the notion. The debtor may testify regarding the value of property
owned by the debtor. Fed.R Evid. 701; So. Central Livestock Dealers, Inc., v.
Security State Bank, 614 F.2d 1056, 1061 (5'" Cir. 1980).

To the extent the creditor objects to valuation of its collateral in a
contested matter rather than an adversary proceedi ng, the objection is
overrul ed. Valuations pursuant to 11 U . S.C. 8 506(a) and Fed.R Bankr.P. 3012
are contested matters and do not require the filing of an adversary proceeding.
Further, even if considered in the nature of a claimobjection, an adversary
proceeding is not required. Fed.R Bankr.P. 3007. It is only when such a
notion or objection is joined with a request to determ ne the extent, validity
or priority of a security interest, or a request to avoid a lien that an
adversary proceeding is required. Fed.R Bankr.P. 7001(2). The court is not
determning the validity of a claimor avoiding a lien or security interest.
The respondent’s deed of trust will remain of record until the plan is
conpleted. Once conpleted, if the creditor will not reconvey its deed of
trust, the court will entertain an adversary proceeding. Alternatively, the
court would entertain a declaratory relief action prior to discharge in order
to establish that, upon conpletion of the plan and discharge, the debtor would
be entitled to a reconveyance of the deed of trust.

In the meantime, the court is nmerely valuing collateral. Rule 3012 specifies
that this is done by notion. Rule 3012 notions can be filed and heard any tine
during the case. It is particularly appropriate that such notions be heard in

connection with the confirmation of a plan. The value of collateral will set
t he upper bounds of the anpbunt of the secured claim 11 U S.C. 8§ 506(a).
Knowi ng what the clains are likely to be is vital to assessing the feasibility
of a plan and determ ning whether the treatnment accorded to secured clains
conplies with 11 U.S.C. § 1325(a)(5).

InIn re Laskin, 222 B.R 872 (B.A P. 9" Cir. 1998), the court recogni zed a
di stinction between chapter 7 and chapter 13 cases. |In the fornmer, an attenpt
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74.

to strip off alien requires a conplaint to deternmine validity, priority, or

extent of the subject lien. But in a chapter 13 case lien stripping is

intertwined with the clains allowance and confirmation processes “

[ Section] 1322(b)(2), . . . provides a Chapter 13 plan may ‘nodify the rlghts

of hol ders of secured clains, other than a claimsecured only by a security

interest in real property that is the debtor’s principal residence . . . ,’ and
‘secured’ in 8 1322(b)(2) is defined by reference to 8 506(a) (prOV|d|ng

for bi furcation of a claiminto secured and unsecured portions)

Section 1325(a)(5)(B)(ii) also “requires the determ nation of secured clalns in

the confirmation of Chapter 13 plans. There are no equivalent provisions in

Chapter 7. . . .7 Laskin, 222 B.R at 875. Neither confirmation of a plan,

val uation under section 506(a), nor a claimobjection necessarily require an

adversary proceeding. Fed.R Bankr.P. 3007.

Nor is the court finding that the “in reni liability of the property serving as
collateral is discharged by this ruling as the objecting creditor asserts in
its objection. The only discharge the debtor will receive will cone at the
conclusion of the case after all paynents are paid and all clains provided for
by the plan are satisfied.

Nor is there any necessity that the creditor first file a proof of claim The
court is not considering an objection to a claim There is no need to wait to
val ue the debtor’s assets. Knowi ng the value of the assets, including the

subj ect property, is necessary to determine if the plan conplies with 11 U S. C
§ 1325(a)(5) and to determ ne whether the-best-interests-of-creditors test of
11 U.S.C. 8 1325(a)(4) has been satisfied.

To the extent the creditor asserts the valuation should be del ayed to sone
poi nt other than the effective date of the plan, this assertion is w thout
nmerit. The logical tinme to value collateral and other assets is at
confirmation or the effective date of the plan (which are usually, in the
chapter 13 context, at approxinmately the sane tine). Wuld it nmake any sense
to value a car at the end of the case? It would not. It nakes no nore sense
to value the house at the end of the case or any other tinme after confirmation.

Courts have valued collateral as of the petition date, the confirmati on date,
the effective date of a plan, the confirmation hearing date, the filing date of
the plan, the date of the notion to value collateral, and the date of sale. In
re Wod, 190 B.R 788, 790-792 (Bankr. M D. Pa. 1996) (cases collected);
Patrick Fitzgerald, "Bankruptcy Code Section 506(a) and Undersecured Creditors:
What Date Valuation?' 34 UCLA L.Rev. 1953 (1987). Most courts concl ude that
coll ateral should be valued at the tinme of confirmation or at the plan's
effective date. See e.qg., In re Kennedy, 177 B.R 967 (Bankr. S.D. Ala. 1995).

This court agrees with the bankruptcy court's analysis in Kennedy -- as a
general proposition, valuation of a creditor's collateral and the fixing of its
secured claimis done at the time of confirmation. 1n re Kennedy, 177 B.R at
971-973.

The “preservation and mai ntenance” clause of the deed of trust is not triggered
by this ruling. That clause requires the debtor to keep the subject property
free of liens and encunbrances that threaten the priority of the objecting
creditor’s lien and to keep the property in good repair.

00-90932- A-13 ADRI AN & LOLETTEE JOHNSON HEARI NG ON MOTI ON FOR
TLC #3 VALUATI ON OF SECURITY OF
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75.

76.

7.

SANTEL FEDERAL CREDI T UNI ON
7/ 10/ 00 [32]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for

di sposition w thout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
US.C 8§ 506(a), is granted. The respondent’s collateral had a val ue of $7, 900
on the date of the petition. $7,900 of its claimis an allowed secured claim
Wien paid $7,900, the secured claimshall be satisfied in full and the
collateral free of the respondent’s lien. The remainder of its claimis

al l owed as a general unsecured claimunless previously paid by the trustee as a
secured claim

00- 90932- A- 13 ADRI AN & LOLETTEE JOHNSON HEARI NG ON MOTI ON FOR
TLC #4 VALUATI ON OF SECURI TY OF
FORD MOTOR CREDI T
7/ 10/ 00 [ 36]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for

di sposition w thout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
US.C 8§ 506(a), is granted. The respondent’s collateral had a val ue of $4, 500
on the date of the petition. $4,500 of its claimis an allowed secured claim
When pai d $4,500, the secured claimshall be satisfied in full and the
collateral free of the respondent’s lien. The remainder of its claimis

all oned as a general unsecured claimunless previously paid by the trustee as a
secured claim

00- 90932- A- 13 ADRI AN & LOLETTEE JOHNSON HEARI NG ON MOTI ON

TLC #5 FOR CONFI RVATI ON OF FI RST
AVENDED CHAPTER 13 PLAN
7/ 7/00 [29]

Fi nal Ruling: The court finds this matter to be suitable for disposition

wi t hout oral argunent. The notion is denied. This case was filed before Apri
15, 2000. Therefore, General Order 97-02 governs this case and the standard
plan to be filed. The debtors, however, have filed the standard plan required
by General Order 00-02. This is the wong plan.

98-94532- A-13 STEVEN & RENEE ATWOCD HEARI NG ON MOTI ON TO
SPM #3 MODI FY DEBTORS' CONFI RVED

CHAPTER 13 PLAN
7/ 19/ 00 [ 43]

Fi nal Ruli ng: The notion is granted. The nodified plan conplies with 11
U S.C. 88 1322(a) & (b), 1323(c), 1325(a), and 1329.
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79.

80.

81.

00- 92033- A- 13 RONALD & EM LY KI LGORE HEARI NG ON MOTI ON TO
FW #1 VALUE COLLATERAL OF TRANSOUTH
7/ 11/ 00 [ 8]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for

di sposition w thout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S.C 8§ 506(a), is granted. The respondent’s collateral had a val ue of $5, 000
on the date of the petition. $5,000 of its claimis an allowed secured claim
When pai d $5,000, the secured claimshall be satisfied in full and the
collateral free of the respondent’s lien. The remainder of its claimis

all oned as a general unsecured claimunless previously paid by the trustee as a
secured claim

00-92134- A-13 NI CK & BONNI E THOVPSON HEARI NG ON MOTI ON TO

VLC #1 VALUE COLLATERAL OF
HOUSEHOLD FI NANCE SERVI CES
7/13/00 [9]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition w thout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
US. C 8 506(a), is granted. The respondent’s collateral had a val ue of
$18,575 on the date of the petition. $18,575 of its claimis an all owed
secured claim Wen paid $18,575, the secured claimshall be satisfied in ful
and the collateral free of the respondent’s lien. The remainder of its claim
is allowed as a general unsecured claimunless previously paid by the trustee
as a secured claim

00-92134-A-13 NI CK & BONNI E THOVPSON HEARI NG ON MOTI ON TO
VLC #2 VALUE COLLATERAL OF WFS
FI NANCI AL

7/ 13/ 00 [12]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition without hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
US. C 8 506(a), is granted. The respondent’s collateral had a val ue of
$13,237 on the date of the petition. $13,237 of its claimis an all owed
secured claim Wen paid $13,237, the secured claimshall be satisfied in ful
and the collateral free of the respondent’s lien. The remainder of its claim
is allowed as a general unsecured claimunless previously paid by the trustee
as a secured claim

00- 92134- A-13 NI CK & BONNI E THOVPSON HEARI NG ON MOTI ON TO
VLC #3 VALUE COLLATERAL OF SAMUELS
7/ 13/ 00 [ 15]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition without hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S.C 8 506(a), is granted. The respondent’s collateral had a val ue of $200
on the date of the petition. $200 of its claimis an allowed secured claim
When pai d $200, the secured claimshall be satisfied in full and the collatera
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83.

84.

free of the respondent’s lien. The renmaminder of its claimis allowed as a
general unsecured claimunless previously paid by the trustee as a secured
claim

99-93534- A-13 JUAN MARTI N GUTI ERREZ HEARI NG ON OBJECTI ON
FW #1 TO ALLOMNCE OF CLAI M OF
BENEFI Cl AL

7/7/ 00 [ 28]

Fi nal Ruli ng: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition w thout hearing. The objection is sustained. Wen a claimis
based on a witing, the original or a duplicate shall be filed with the proof
of claim If the witing has been |ost or destroyed, a statenent of the
circunstances of the loss or destruction shall be filed with the claim
Fed. R Bankr.P. 3001(c). When a security interest is clainmed in the property of
t he debtor, the proof of claimnust be acconpani ed by evidence of perfection of
the security interest. Fed.R Bankr.P. 3001(d). Since this appears to be a
consuner credit situation, filing a financing statenent was probably
unnecessary to perfect a security interest. Cal. Comm Code § 9302(1)(d).
However, the proof of claimdoes not attach any security docunentati on nor does
it identify any particular security or a general security type. Wthout sone

i ndication of an attached security interest and the type of security, the proof
of claimis not entitled to be deened prinma facie evidence of the claims

validity. Fed.R Bankr.P. 3001(f). It is allowed as a general unsecured claim
00-91939- A-13 KEI TH & STACEY YOUNG HEARI NG ON MOTI ON TO
FW #1 VALUE COLLATERAL OF ARCADI A

FI NANCI AL

7/ 14/ 00 [12]

Fi nal Ruli ng: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition w thout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S.C 8§ 506(a), is granted. The respondent’s collateral had a val ue of $8, 500
on the date of the petition. $8,500 of its claimis an allowed secured claim
When pai d $8,500, the secured claimshall be satisfied in full and the
collateral free of the respondent’s lien. The remainder of its claimis

all oned as a general unsecured claimunless previously paid by the trustee as a
secured claim

00- 91543- A- 13 DAVI D DANI EL RAMEY HEARI NG ON MOTI ON TO
GAA #1 CONFI RM SECOND AMENDED
CHAPTER 13 PLAN
7/ 20/ 00 [ 15]

Fi nal Ruli ng: The notion is granted. There are no tinely objections to the

anended plan. The anended plan conplies with 11 U. S.C. 88 1322 and 1325(a) and
is therefore confirmed.

Page 43



85.

86.
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00- 92045- A- 13 SONNY HERRERA, SR & HEARI NG ON MOTI ON TO
VLC #1 ZENAI DA HERRERA VALUE COLLATERAL OF
FI RESI DE THRI FT
7/ 13/ 00 [ 25]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition without hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S.C 8§ 506(a), is granted. The respondent’s collateral had a value of $9, 325
on the date of the petition. $9,325 of its claimis an allowed secured claim
When pai d $9, 325, the secured claimshall be satisfied in full and the
collateral free of the respondent’s lien. The remainder of its claimis

all oned as a general unsecured claimunless previously paid by the trustee as a
secured claim

00-92045- A-13 SONNY HERRERA, SR & HEARI NG ON MOTI ON TO
VLC #2 ZENAI DA HERRERA VALUE COLLATERAL OF
AVERI CREDI T

7/ 13/ 00 [ 28]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition w thout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S.C. 8 506(a), is granted. The respondent’s collateral had a val ue of $8, 505
on the date of the petition. $8,505 of its claimis an allowed secured claim
When pai d $8,505, the secured claimshall be satisfied in full and the
collateral free of the respondent’s lien. The remainder of its claimis

all oned as a general unsecured claimunless previously paid by the trustee as a
secured claim

00- 92045- A- 13 SONNY HERRERA, SR & HEARI NG ON MOTI ON TO
VLC #3 ZENAI DA HERRERA VALUE COLLATERAL OF
HEI LI G MEYERS
7/ 13/ 00 [ 31]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for

di sposition wthout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S.C 8§ 506(a), is granted. The respondent’s collateral had a val ue of $600
on the date of the petition. $600 of its claimis an allowed secured claim
When pai d $600, the secured claimshall be satisfied in full and the collatera
free of the respondent’s lien. The renmainder of its claimis allowed as a
general unsecured claimunless previously paid by the trustee as a secured

cl ai m

98-94145- A- 13 REX MCBRI DE HEARI NG ON MOTI ON TO
FW #2 SELL REAL PROPERTY (OST)
8/ 3/ 00 [ 56]
Fi nal Ruli ng: The notion to sell real property is granted on the condition
that the sale proceeds are used to pay all liens of record in a manner

consistent with the plan. Fromthe surplus sale proceeds, $14,080 nust be paid
over to the trustee for distribution to creditors pursuant to the plan.

Page 44



89.

90.

91.

92.

93.

94.

97-92047- A-13 JAVIER & JESSI CA CONTRERAS ~ HEARI NG ON MOTI ON TO

VLC #2 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
7/13/00 [97]

Fi nal Ruling: The parties have continued the hearing on this matter to August
29, 2000, at 9:00 a.m

00- 90552- A- 13 GARRY & DEBORAH POPE CONT. HEARI NG ON MOTI ON TO
VWV #2 CONFI RM SECOND AMENDED
CHAPTER 13 PLAN
6/ 8/ 00 [42]

Fi nal Ruli ng: This notion is denied as noot. It has been superceded by the
nmotion to confirma third anended pl an

00- 90552- A- 13 GARRY & DEBORAH POPE HEARI NG ON DEBTORS'

VWV #3 MOTI ON TO CONFI RM THI RD
AVENDED CHAPTER 13 PLAN
7/ 28/ 00 [ 49]

Fi nal Ruli ng: The notion is granted. The nodified plan conplies with 11
U S.C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

99-93152- A- 13 TOM & JANET COLLI NS HEARI NG ON MOTI ON TO

FW #3 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
7/ 13/ 00 [52]

Fi nal Ruli ng: The novant or the objecting party has voluntarily dismssed the
matter on cal endar.

00- 91456- A- 13 BRYAN & CHERYL KI RSCHENMAN  HEARI NG ON TRUSTEE' S

RDG #1 OBJECTI ON TO CONFI RVATI ON OF
PLAN AND MOTI ON TO DI SM SS
7/ 12/ 00 [ 20]

Fi nal Ruli ng: The matter on calendar is denied or overruled as noot — the
case was dism ssed on August 3, 2000.

99- 94456- A-13 M CHAEL CHARLES RASMUSSEN HEARI NG ON OBJECTI ON

FW #1 TO ALLOMNCE OF CLAIM OF
HOUSEHOLD RETAI L SERVI CES,
I NC.

7/7/00 [17]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition without hearing. The objection is sustained. Wen a claimis
based on a witing, the original or a duplicate shall be filed with the proof
of claim If the witing has been |ost or destroyed, a statenment of the

ci rcunstances of the loss or destruction shall be filed with the claim
Fed. R Bankr.P. 3001(c). Wen a security interest is clained in the property of
the debtor, the proof of claimnust be acconpani ed evidence of perfection of

Page 45



95.

96.

97.

98.

the security interest. Fed.R Bankr.P. 3001(d). Since this appears to be a
consuner credit situation, filing a financing statenment was probably
unnecessary to perfect a security interest. Cal. Comm Code § 9302(1)(d).
However, the proof of claimdoes not attach any security docunentation nor does
it identify any particular security or a general security type. Wthout sone

i ndication of an attached security interest and the type of security, the proof
of claimis not entitled to be deened prima facie evidence of the claims
validity. Fed.R Bankr.P. 3001(f). It is allowed as a general unsecured claim

00- 90262- A- 13 SEAN DUFTON & CAMEO HANSEN  HEARI NG ON MOTI ON TO
FW #1 | NCUR DEBT
7/12/ 00 [16]

Fi nal Ruling: The notion is granted. The debtors have established a need for
the loan and the vehicle they will purchase with it.

99-93163-A-13 JANET M HERNANDEZ HEARI NG ON MOTI ON TO
RWK #2 CONFI RM MODI FI ED CHAPTER 13
PLAN

7/ 20/ 00 [ 39]

Fi nal Ruling: The parties have continued the hearing on this matter to
Sept enber 26, 2000, at 9:00 a.m

98- 93566- A- 13 STEPHEN & BETTY WALLINGTON  HEARI NG ON MOTI ON TO
VLC #4 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
7/ 20/ 00 [ 25]

Fi nal Ruli ng: The notion is granted. The nodified plan conplies with 11
U S.C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

95-92974- A- 13 EDWARD & CLAI RE VARA HEARI NG ON DEBTORS'
DN #3 OBJECTI ON TO ALLOWANCE OF
CLAI M FI LED BY EDUCATI ONAL
CREDI T MANAGEMENT CORP.
7/ 7/ 00 [55]

Fi nal Ruli ng: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for
di sposition without hearing. The objection is sustained. The |last date to
file atinely proof of claimwas January 30, 1996. The proof of claimwas
filed on June 19, 2000. Pursuant to 11 U S.C. 8 502(b)(9) and Fed.R Bankr.P
3002(c), the claimis disallowed. See In re Gsborne, 76 F.3d 306 (9" Gir.
1996); In re Edel man, 237 B.R 146, 153 (B.A P. 9th Gr. 1999); Ledlin v.
United States (In re Toml an), 907 F.2d 114 (9" Gr. 1989); Zidell, Inc. v.
Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9" Gr. 1990).
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97-92774- A- 13 ROBERT & SYNTHI A LOFTON HEARI NG ON MOTI ON TO
FW #3 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
7/ 13/ 00 [53]

Fi nal Ruling: The notion is granted. The nodified plan conplies with 11
U S C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

00- 91376- A- 13 SHANE WOLD HEARI NG ON MOTI ON TO
ALC #1 CONFI RM FI RST MODI FI ED
CHAPTER 13 PLAN
7/ 14/ 00 [53]

Fi nal Ruling: The notion is granted. The nodified plan conplies with 11
U S C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

00-91081- A-13 G LBERTO & FELI PA GARCI A HEARI NG ON MOTI ON TO

PFF #3 CONFI RM DEBTORS' SECOND
AVENDED CHAPTER 13 PLAN
7/ 6/ 00 [25]

Fi nal Ruli ng: The novant or the objecting party has voluntarily dismssed the
matter on cal endar.

98-90981- A- 13 JACK & KAREN MEYERS HEARI NG ON MOTI ON TO

VLC #3 | NCUR FURTHER | NDEBTEDNESS
FOR PURCHASE OF REAL PROPERTY
7/ 13/ 00 [ 46]

Fi nal Ruli ng: The notion is granted. The debtors have established a need for
the | oan and the residence they will purchase with it.
00-91885- A-13 PHI LLI P BOUNDS HEARI NG ON OBJECTI ON
FW #1 TO ALLOMNCE OF CLAIM OF THE
MONTEREY COUNTY DI STRI CT
ATTORNEY

7/ 3/ 00 [12]

Fi nal Ruling: The objection is sustained. The basis of the objection is that
a portion of the support claimis for recoupnent of welfare. This is borne out
by the docunentation attached to the proof of claim This is not entitled to
priority pursuant to 11 U S.C. 8§ 506(a)(7). The claimis allowed as a general
unsecured claim

98- 95685- A- 13 TINA S. BAMBI CO HEARI NG ON MOTI ON TO
HWWV #1 CONFI RM FI RST MODI FI ED
CHAPTER 13 PLAN
7/ 20/ 00 [59]

Fi nal Ruli ng: The notion is granted. The nodified plan conplies with 11
U S.C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.
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98- 96189- A- 13 HENRY & LI NDA SNAPP HEARI NG ON MOTI ON TO
VLC #2 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
7/ 20/ 00 [ 37]

Fi nal Ruling: The notion is granted. The nodified plan conplies with 11
U S. C 88 1322(a) & (b), 1323(c), 1325(a), and 1329. The opposition filed on

August 14, 2000, is stricken as untinmely. It was due five court days prior to
the hearing. Fed.R Bankr.P. 9014-1, Part Il(c). It was filed one day before
the hearing and after the court reviewed the matter. |If the creditor wishes to

pursue the matter, it nust proceed under Fed.R Cv.P. 60(b).

97-92090- A- 13 RODNEY ECKERDT, SR HEARI NG ON DEBTORS'
SAS #3 THI RD MOTI ON TO MODI FY
CHAPTER 13 PLAN
7/ 12/ 00 [47]

Fi nal Ruling: The notion is granted. The nodified plan conplies with 11
U S C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

99-93891-A-13 M CHAEL & CHERI E MORRI S HEARI NG ON OBJECTI ON
FW #1 TO ALLOMNCE OF CLAIM OF
DI CK BRUHN

7/ 6/ 00 [27]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for
di sposition wthout hearing. The objection is sustained. The claimasserts
priority pursuant to 11 U . S.C. 8 507(a)(3). This section gives priority to
wages, sal aries, and conmi ssions. The docunentation attached to the proof of
claimindicates that it is based on a claimof reinbursenent for uniforns.
This is neither a wage, salary, or comr ssion.

99-93891-A-13 M CHAEL & CHERI E MORRI S HEARI NG ON OBJECTI ON

FW #2 TO ALLOMNCE OF CLAI M OF
HOUSEHOLD RETAI L SERVI CES,
I NC.

7/ 6/ 00 [ 30]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition without hearing. The objection is sustained. Wen a claimis
based on a witing, the original or a duplicate shall be filed with the proof
of claim |If the witing has been | ost or destroyed, a statenent of the
circunstances of the loss or destruction shall be filed with the claim
Fed. R Bankr.P. 3001(c). The clainmant has attached a bl ank exenplar of its
credit agreement. That agreenent provides for a security interest in itens
purchased with the credit card. However, there is no evidence this credit card
agreenment was signed by the debtors. Further, when a security interest is
claimed in the property of the debtors, the proof of claimnust be acconpanied
by evidence of perfection of the security interest. Fed.R Bankr.P. 3001(d).
Since this appears to be a consuner credit situation, filing a financing
statenent was probably unnecessary to perfect a security interest. Cal. Conm
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Code 8§ 9302(1)(d). However, the proof of claimidentifies no particul ar
security nor a general security type. This is inportant since the credit card
is good for purchases only at Costco. Costco sells itens that are both durable
and nondurable. |If the debtors purchased only food, for exanple, the security
is illusory since the food has certainly be consuned. W thout sone indication
of the security and some evidence that is durable, the proof of claimis not
entitled to be deened prinma facie evidence of the clains validity.

Fed. R Bankr.P. 3001(f). It is allowed as a general unsecured claim
99-95092- A- 13 ANNA M FACHA HEARI NG ON OBJECTI ON
FW #4 TO ALLOMNCE OF CLAI M OF

CENTRAL VALLEY COLLECTI ONS
7/7/00 [42]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for

di sposition w thout hearing. The objection is sustained and the claimis

all oned as a general unsecured claim The claimis based on the pre-petition
provision of nedical services to the debtor. Such clains are not entitled to
priority status. 11 U S.C. § 507.

00- 92594- A-13 JUDY K. GARNER HEARI NG ON OBJECTI ON
DCJ #1 TO CONFI RVATI ON OF PLAN
COMBI NED W TH MOTI ON FOR
DI SM SSAL FI LED BY CAPI TAL
PACI FI C MORTGAGE CO
7/ 21/ 00 [7]

Fi nal Ruling: The debtor has failed to respond to the matter on cal endar.
Because the debtor has conme forward with no opposition, this matter is suitable
for disposition w thout hearing.

The notion to dismss is granted. First, it is apparent froma review of
Schedules | and J that the debtor’s incone is not sufficient to make pl an
paynments as well as nonthly paynments on the first and second deeds of trust.
This is consistent with the debtor’s recent incone. See answer to Question 1,
Statenent of Financial Affairs. To nake the plan and nortgage paynents, the
debtor is dependent on a $2000 nmonthly contribution from“roomates.” There is
no evidence that these roonmates in fact have the ability to contribute this
anount, and assuming an ability, the inclination to do so.

Second, the debtor deeded the property securing the creditor’s claimto a third
party within a year of the petition. This transfer was not disclosed in
response to Question 10 of the Statenent of Financial Affairs. The third
person deeded in back to the debtor in a deed dated August 30, 1998, even
though the third person did not receive a deed fromthe debtor until Novenber
16, 1999. The deed fromthe third person to the debtor was recorded on July 3,
2000, just three days prior to the filing of the petition.

The debtor has not explained her lack of candor with the court nor the
Byzantine maneuvering that preceded the petition. The court draws the
conclusion that the debtor has and is engaged in a course of conduct designed
only to prevent the novant from forecl osing upon its security. This case and
t he proposed plan have been filed in bad faith. The case is dism ssed.
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00- 92295- A- 13 LAURENCE A. BUTLER HEARI NG ON OBJECTI ON
RLE #1 TO CONFI RVATI ON OF CHAPTER 13
PLAN AND MOTI ON TO VALUE
COLLATERAL FILED BY CHRYSLER
FI NANCI AL COMPANY L. L. C.
7/ 24/ 00 [ 10]

Fi nal Ruli ng: The parties have continued the hearing on this matter to
Sept enber 12, 2000, at 9:00 a.m

99-92196- A-13 FAUSTI NO & VI VI AN SALDI VAR HEARI NG ON MOTI ON
FW #1 TO | NCUR DEBT
7/ 25/ 00 [ 28]

Fi nal Ruli ng: The notion is granted. The debtors have established a need for
the loan and the vehicle they will purchase with it.

00- 92097- A- 13 FRANK & MARY AVI LA HEARI NG ON MOTI ON TO

SAS #1 VALUE COLLATERAL OF
HOUSEHOLD RETAI L SERVI CE
7/ 13/ 00 [ 14]

Fi nal Ruli ng: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition w thout hearing. The notion pursuant to Fed.R Bankr.P. 3012 and 11
U S.C 8§ 506(a), is granted. The respondent’s collateral had a val ue of $1, 000
on the date of the petition. $1,000 of its claimis an allowed secured claim
When pai d $1, 000, the secured claimshall be satisfied in full and the
collateral free of the respondent’s lien. The remainder of its claimis

all oned as a general unsecured claimunless previously paid by the trustee as a
secured claim

00- 91098- A- 13 DOROTHY E. RUI Z CONT. HEARI NG ON MOTI ON TO
DN #1 DETERM NE VALUE OF COLLATERAL
OF FIRST PLUS FI NANCI AL
6/ 27/ 00 [17]

Fi nal Ruli ng: The creditor has failed to respond to the matter on cal endar.
Because it has cone forward with no opposition, this matter is suitable for

di sposition without hearing. The subject property has a value of $81, 000 and
is encunbered by a first deed of trust. The first deed of trust holder is owed
$95, 863.52. Therefore, the respondent’s deed of trust is conpletely under-
collateralized. No portion of its claimis an allowed secured claim The
claimis allowed as general unsecured clai munless previously paid by the
trustee as secured claim

Any assertion by the creditor that its claimcannot be nodified because it is
secured only by a security interest in real property that is the debtor’s
princi pal residence is disposed of by In re Lam 211 B.R 36 (B.AP. 9" Cr.
1997). At least one circuit court has now followed Lam See |In re Bartee,
F.3d ___, 2000 WL. 621400 (5" Cir. 2000). Wile this court has published a
decision indicating that 11 U S.C 8§ 1322(b)(2) and Nobel man v. Anerican

Savi ngs Bank, 508 U.S. 324 (1993) operate to prevent a debtor from “stripping
of f” a conpl etely under-secured hone nortgage or deed of trust, Lamis to the
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contrary. Cf. In re Shandrew, 210 B.R 829 (Bankr. E.D. Cal. 1997). O her
recent cases follow ng Shandrew, do not persuade the court to abandon Lam See
In re Enriquez, 244 B.R 156 (Bankr. S.D. Cal. 2000); Inre Otiz, 241 B.R 466
(Bankr. E.D. Cal. 1999). \Whether or not it is conpelled to follow Lam the
court considers Lam binding. Lampermts the “strip off” despite section
1322(b)(2) if the claimis conpletely under-secured.

If the claimis conpletely under-secured, no interest need be paid on the claim
except to the extent otherwise required by 11 U S. C. § 1325(a)(4). If the
secured claimis $0 because the value of its collateral is $0, no interest need
be paid as required by 11 U . S.C. 8§ 1325(a)(5)(B)(ii). A review of the
schedul es indicates that section 1325(a)(4) does not require interest be paid
on general unsecured cl ai ns.

Any argurment that the plan violates In re Hobdy, 130 B.R 318 (B. A P. 9" Gr.
1991) is overruled. The plan does not constitute an objection to the claim
pursuant to Fed.R Bankr.P. 3007 and 11 U.S.C. § 502. The plan nmakes provision
for the treatnent of the claimand all other clains, and it also includes a
separate notion to value the claimas permtted by Fed.R Bankr.P. 3012 and 11
US. C 8§ 506(a). The plan is clearly |abeled as both a plan and a notion to
value the collateral. The plan was served by the trustee on all creditors,
and, because the plan incorporated a notion to value collateral, was again
served by the debtor with a notice that the collateral for the clai mwould be
valued at the sane tine the plan was confirned. That notion is supported by a
decl aration of the debtor as to the value of the real property that is the
debtor’s principal residence. There is nothing about the plan and the notion,
or the process to confirmthe plan and consider the notion, which anbunts to a
deni al of due process.

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled. Evidence in the formof the debtors’ declaration
supports the notion. The debtor may testify regarding the value of property
owned by the debtor. Fed.R Evid. 701; So. Central Livestock Dealers, Inc., v.
Security State Bank, 614 F.2d 1056, 1061 (5'" Cir. 1980).

To the extent the creditor objects to valuation of its collateral in a
contested matter rather than an adversary proceedi ng, the objection is
overrul ed. Valuations pursuant to 11 U.S.C. 8 506(a) and Fed.R Bankr.P. 3012
are contested matters and do not require the filing of an adversary proceeding.
Further, even if considered in the nature of a claimobjection, an adversary
proceeding is not required. Fed.R Bankr.P. 3007. It is only when such a
notion or objection is joined with a request to determ ne the extent, validity
or priority of a security interest, or a request to avoid a lien that an
adversary proceeding is required. Fed.R Bankr.P. 7001(2). The court is not
determning the validity of a claimor avoiding a lien or security interest.
The respondent’s deed of trust will remain of record until the plan is
conpleted. Once conpleted, if the creditor will not reconvey its deed of
trust, the court will entertain an adversary proceeding. Alternatively, the
court would entertain a declaratory relief action prior to discharge in order
to establish that, upon conpletion of the plan and di scharge, the debtor would
be entitled to a reconveyance of the deed of trust.

In the meantime, the court is nmerely valuing collateral. Rule 3012 specifies
that this is done by notion. Rule 3012 notions can be filed and heard any tine
during the case. It is particularly appropriate that such notions be heard in
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connection with the confirmation of a plan. The value of collateral wll set
t he upper bounds of the anpbunt of the secured claim 11 U S.C. § 506(a).
Knowi ng what the clains are likely to be is vital to assessing the feasibility
of a plan and determ ning whether the treatnment accorded to secured clains
conmplies with 11 U.S.C. § 1325(a)(5).

InIn re Laskin, 222 B.R 872 (B.A P. 9" Gir. 1998), the court recogni zed a

di stinction between chapter 7 and chapter 13 cases. |In the fornmer, an attenpt

to strip off alien requires a conplaint to deternmine validity, priority, or

extent of the subject lien. But in a chapter 13 case lien stripping is

intertwined with the clains allowance and confirmation processes “

[ Section] 1322(b)(2), . . . provides a Chapter 13 plan may ‘nodify the rlghts

of hol ders of secured clains, other than a claimsecured only by a securlty

interest in real property that is the debtor’s principal residence . . . and
‘secured’ in 8 1322(b)(2) is defined by reference to 8 506(a) (prOV|d|ng

for bi furcation of a claiminto secured and unsecured portions) :

Section 1325(a)(5)(B)(ii) also “requires the determ nation of secured clalns in

the confirmation of Chapter 13 plans. There are no equivalent provisions in

Chapter 7. . . .7 Laskin, 222 B.R at 875. Neither confirmation of a plan,

val uation under section 506(a), nor a claimobjection necessarily require an

adversary proceedi ng. Fed.R Bankr.P. 3007.

Nor is the court finding that the “in reni liability of the property serving as
collateral is discharged by this ruling as the objecting creditor asserts in
its objection. The only discharge the debtor will receive will cone at the
conclusion of the case after all paynents are paid and all clains provided for
by the plan are satisfied.

Nor is there any necessity that the creditor first file a proof of claim The
court is not considering an objection to a claim There is no need to wait to
val ue the debtor’s assets. Knowi ng the value of the assets, including the

subj ect property, is necessary to determne if the plan conplies with 11 U S. C
§ 1325(a)(5) and to determ ne whether the-best-interests-of-creditors test of
11 U.S.C. 8 1325(a)(4) has been satisfied.

To the extent the creditor asserts the valuation should be del ayed to sone
poi nt other than the effective date of the plan, this assertion is w thout
nmerit. The logical tinme to value collateral and other assets is at
confirmation or the effective date of the plan (which are usually, in the
chapter 13 context, at approxinmately the sane tine). Wuld it nmake any sense
to value a car at the end of the case? It would not. It nakes no nore sense
to value the house at the end of the case or any other tinme after confirmation.

Courts have valued collateral as of the petition date, the confirmati on date,
the effective date of a plan, the confirmation hearing date, the filing date of
the plan, the date of the notion to value collateral, and the date of sale. In
re Wod, 190 B.R 788, 790-792 (Bankr. M D. Pa. 1996) (cases collected);
Patrick Fitzgerald, "Bankruptcy Code Section 506(a) and Undersecured Creditors:
What Date Valuation?' 34 UCLA L.Rev. 1953 (1987). Most courts concl ude that
coll ateral should be valued at the tine of confirmation or at the plan’s
effective date. See e.qg., In re Kennedy, 177 B.R 967 (Bankr. S.D. Ala. 1995).

This court agrees with the bankruptcy court's analysis in Kennedy -- as a
general proposition, valuation of a creditor's collateral and the fixing of its
secured claimis done at the time of confirmation. 1n re Kennedy, 177 B.R at
971-973.
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The “preservation and nmai ntenance” clause of the deed of trust is not triggered
by this ruling. That clause requires the debtor to keep the subject property
free of liens and encunbrances that threaten the priority of the objecting
creditor’s lien and to keep the property in good repair.

99- 94599- A- 13 ELLIS & WLLI E STEWART HEARI NG ON OBJECTI ON
VLC #3 TO ALLOMNCE OF CLAI M NO. #6
FI LED BY BENEFI Cl AL FI NANCE
CORP. NOW RESURGENT
ACQUI SI TI ON TRUST
7/ 13/ 00 [35]

Fi nal Ruling: The creditor has failed to respond to the matter on cal endar.
Because it has conme forward with no opposition, this matter is suitable for

di sposition w thout hearing. The objection is sustained. Wen a claimis
based on a witing, the original or a duplicate shall be filed with the proof
of claim If the witing has been |ost or destroyed, a statenment of the

ci rcunstances of the loss or destruction shall be filed with the claim
Fed. R Bankr.P. 3001(c). Wen a security interest is clained in the property of
t he debtor, the proof of claimnust be acconpani ed by evidence of perfection of
the security interest. Fed.R Bankr.P. 3001(d). Since this appears to be a
consuner credit situation, filing a financing statenent was probably
unnecessary to perfect a security interest. Cal. Comm Code § 9302(1)(d).
However, the proof of claimdoes not attach any security docunentation nor does
it identify any particular security or a general security type. Wthout sone

i ndication of an attached security interest and the type of security, the proof
of claimis not entitled to be deened prinma facie evidence of the claims

validity. Fed.R Bankr.P. 3001(f). It is allowed as a general unsecured claim
99-94294- A-13 DAVID & LUCI LLE MCNEIR HEARI NG ON MOTI ON FOR
RELI EF FROM AUTOVATI C STAY
AMERI QUEST MORTGAGE CO. VS. 3/ 8/ 00 [51]
Fi nal Ruling: The parties have continued the hearing on this matter to August

29, 2000, at 9:00 a.m
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00- 91803- A- 13 DANNY & ROSEMARI E JONES HEARI NG ON MOTI ON TO
CONFI RM AVENDED CHAPTER 13
PLAN
7/17/00 [12]

Fi nal Ruling: The notion is granted. The nodified plan conplies with 11
U S C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

00- 91023- A- 13 GURDI V & AMARJI T SI NGH HEARI NG ON MOTI ON TO
CONFI RM AVENDED CHAPTER 13
PLAN
7/ 26/ 00 [32]

Fi nal Ruling: The court finds that this matter is suitable for disposition

w t hout oral argunment. The notion is denied and the objection is sustained.
This case was filed prior to April 15, 2000. Therefore, Ceneral Order 97-02,
not General Order 00-02, is applicable. The debtor has inappropriately used
the formplan required by General O der 00-02.
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